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Cous TY OF CARMARTHEN 


RECENTLY admitted Assistant Solicitor re- Appointments of Clerk of the County Council 


quired for busy general practice on outskirts 
of Birmingham. Able to act in all matters 
with slight supervision and willing to under 
take advocacy. Good salary and prospects 
Apply with full details to Box No. B.11, office 
of this paper 


FOR SALE 
CARDIFF Solicitor’s practice for urgent 
disposal through death of principal. Excep- 
tional opportunity to acquire established 
promising practice capable of expansion 
Reasonable figure acceptable. Box No. A 12 
office of this paper 


INQUIRIES 
YORKSHIRE DETECTIVE BUREAL 
(Hoylands), Ex-Detective Sergeant. Member 
of B.D.A., F.B.D. and Associated American 
Detective Agencies. Divornce—CONFIDENTIAL 
Enouraies, erc., anywhere. Over 400 agents 
in U.K. and abroad. 1, Mayo Road, Bradford 
Tel. 26823, day or night 


PARKINSON & CO., East Boldon, Co 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel.: Boldon 7301. Available day and 
night 


County BOROUGH OF WEST HAM 


Appointment of Deputy Town Clerk and 
Deputy Clerk of the Peace 


APPLICATIONS are invited from Solicitors 
having wide experience in Local Government 
law and practice for the appointment of 
Deputy Town Clerk and Deputy Clerk of the 
Peace of the Borough 
The consolidated inclusive salary to cover 
all duties is £1,675 per annum, rising by two 
annual increments of £50 and one of £100 to 
a maximum of £1,875 
Further particulars, and forms upon which 
applications for appointment must be sub- 
mitted to me by first post on Friday, July 11, 
1952, may be obtained from this office 
G. E. SMITH, 
Town Clerk 
West Ham Town Hall, 
Stratford, E.15 


and Clerk of the Peace 
THE Carmarthenshire County Council invite 
applications from Solicitors with considerable 
local government experience for the office of 
Clerk of the County Council. 

The annual salary will be £2,700, rising by 
two annual increments of £100 each and one 
of £50 to a maximum of £2,950, 

The Officer appointed will not be allowed to 
engage in private practice or, except as here- 
inafter provided, to hold any other public 
office, and will not be permitted to have any 
connexion directly or indirectly, financially or 


otherwise, with any legal firm or business 
whatsoever 
All fees, costs and other remuneration of | 


whatsoever description received by the Clerk 
in all his offices, excluding remuneration as 
Acting Returning Officer in Parliamentary 
Elections, shall be paid into the County Fund. 

The appointment will comprise such offices 
as are and may be required by law or by the 
direction of the County Council to be executed 


by the Clerk and includes the duties of Clerk | 


of all Committees (with exception of Clerk to 
the Education Committee), Returning Officer 
for County Council elections and all con- 
veyancing, litigious and Parliamentary business. 

Ability to speak Weish is most desirable. 

In the event of the successful candidate being 
subsequently offered by the Court of Quarter 
Sessions and accepting the office of Clerk of 
the Peace, an additional salary of £400 per 
annum will be paid. All fees and other 
remuneration received by the Clerk of the 
Peace shall be paid into the County Fund. 

The appointment will be subject to the 
provisions of the Local Government Super- 
annuation Act, 1937, and may be terminated 
by three calendar months’ notice in writing 
on either side at any time. 

Applications (endorsed “* Clerkship "’) stating 
age, legal and academic qualifications, ex- 


| perience, past and present appointments, etc., 


with the names of three referees, must be 
delivered to the Chairman of the Carmarthen- 


| shire County Council, at the address shown 


below 
July 15, 


not later than noon on Tuesday, 
1952 
W. S. THOMAS, 
Acting Clerk of the County Council. 


County Hall, 
Carmarthen. 
June 21, 1952. 
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NOTES of 


Justices’ Clerk Retiring with the Justices 

In R. v. East Kerrier Justices, Ex parte Mundy (1952) 2 All 
E.R. 144, the Lord Chief Justice made an important pronounce- 
ment on this question. He said: “Another matter which I feel 
bound to mention is this. Although I cannot for the moment 
trace the authority, I think it has certainly been said more than 
once in this court that it is not right that the justices’ clerk 
should retire with the justices. It has been said over and over 
again that the decision must be the decision of the justices, 
not the decision of the justices and their clerk, still less the 
decision of the clerk, and, if the clerk retires with the justices, 
people will inevitably form the conclusion that the justices’ 
clerk may influence the justices, or may take some course which 
it is for the justices alone to take. The justices can always send 
for the clerk if they require advice on a point of law because 
that is what the clerk is there for, but it is not desirable, and 
it is not, I would say, regular for a clerk to retire with justices 
as a matter of course at the time they are considering the facts. 
He should remain in the court until the justices either return 
into court or send for him. Whether we should have quashed 
the conviction on the ground that the justices clerk retired 
with them (although I believe it has been done in one case) 
I need not say. But we think it undesirable and we hope that 
in future justices’ clerks will not retire with their bench unless 
their advice is required.” 

We think it important to give the Lord Chief Justice’s own 
words on this very important matter so that our readers may 
be left in no doubt as to the position. Both justices and their 
clerks should take heed and act accordingly. 


Open Court 

In R. v. East Kerrier Justices, Ex parte Mundy (1952) 2 All 
E.R. 144, the High Court had once again to emphasize the 
importance of ensuring that everything material to the decision 
of a court of summary jurisdiction is said and done in open 
court. 

In this case the clerk had retired with the justices (a practice 
which was said to be irregular) and he later came out of the 
retiring room, spoke to a police officer, received a piece of 
paper from him and went back into the retiring room. The 
justices then returned to court, and, without saying anything 
more, announced that they convicted the defendant and called 
for evidence of previous convictions, if any. The police officer 
proved one. The justices then imposed a fine of £5 and sus- 
pended the defendant's driving licence for three months. The 
charge was under s. 12 of the Road Traffic Act, 1930. 

The justices did not announce in court what it was they had 
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sent for—it appears to have been some statement about the 
previous conviction—and Lord Goddard, C.J., said: “ for all 
the applicant knew any statement might have appeared on that 
piece of paper, even (though, of course, it was not) a statement 
by the police officer of something he had forgotten to say in 
evidence.” He added that the justices acted rightly in having 
the previous conviction proved in court, and that it was possible 
that had they announced in court that all they had been told 
in their room was about that previous conviction, and that 
before then they had decided to convict, the court might have 
dealt with the matter (as was done in Davies v. Griffiths [1937) 
2 All E.R. 671; 101 J.P. 247) by refusing to quash the 
conviction. In the circumstances, with some hesitation, Lord 
Goddard came to the conclusion that the court ought to quash 
the conviction. 


Husband and Wife: Meaning of “ last ordinarily 
resided together as man and wife.’’ 


The case of Lowry v. Lowry [1952] 2 All E.R. 61 turned upon 
the construction of s. 21 of the Maintenance Orders Act, 1950. 
The husband being in Northern Ireland, it was necessary, if an 
English magistrates’ court was to make a maintenance order, 
to show that the parties last ordinarily resided together as man 
and wife in England. The learned stipendiary magistrate had 
made an order, and the husband appealed. The court (Lord 
Merriman, P., and Pearce, J.) dismissed the appeal, holding 
that there was evidence of desertion and that the magistrate was 
right in holding that she had jurisdiction. 

The parties had lived together in London, after which the 
husband's service took him to various places and eventually 
husband and wife drifted apart. In 1947 the husband re-joined 
his wife in the house in London where they had formerly lived, 
and remained for two nights. The husband then left on the 
understanding that his wife would join him wherever his work 
took him. The wife did not hear from him and in fact he had 
gone to Northern Ireland. The residence together in 1947 in 
London was held to confer jurisdiction. 

What is perhaps of even more importance than the decision 
on the facts of this particular case is to be found in observations 
made by Lord Merriman on the meaning of certain words. 
There has been many an argument about the meaning of 
“ cohabit ” as well as upon the meaning of “ residence.” The 
learned President said he would find it difficult to distinguish 
between residing together as man and wife and cohabiting. 
While he thought the matter was not carried further by para- 
phrasing, he supposed the words “ last ordinarily resided together 
as man and wife in England” could be paraphrased by saying 
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that the matrimonial home at which they last cohabited was in 
England 

Legal principles and common-sense are again found to be in 
agreement, as they generally are and always should be The 
Maintenance Orders Act is intended to give relief in cases where 
it was formerly difficult if not impossible to obtain it. It 1s there- 
fore to be expected that it will not be construed narrowly, but 
rather in such a way as to make it work as Parliament meant it 
should 


The Issue of Process 

A clerk to justices has included in his report for the year 
ended March 31 some notes of a lecture, which 1s evidently one 
of a series delivered by him to the justices. This must have been 
of considerable value to his audience, especially to newcomers 
on the bench, for it included a straightforward explanation of 
procedure before the hearing, at the hearing, and after the 
hearing. After stating that justices are responsible for the issue 
of process, he went on to say 

“ Although a justice of the peace is responsible for all process 
he or she issues, in practice he has to be dependant upon his 
clerk, and he issues all process. In some divisions, applicants 
for summonses other than police, etc., apply to the court after 
the ordinary business, and in other divisions they apply to the 
clerk at his office. In my own case applications are made to my 
office, and the matter is carefully gone into, and if any offence is 
disclosed, a summons is issued and the applicant is directed 
to a justice of the peace for signature, etc. If | am of the opinion 
that from the particulars supplied by the applicant, no offence 
has been disclosed, I inform the applicant that I cannot issue a 
summons, but, if he or she is dissatisfied, they can apply to the 
court.” 

Since it is made quite clear that an applicant who is unable to 
satisfy the clerk is told that he may apply to a justice, we do not 
suggest for one moment that there is here any intention to 
usurp the position of the justice or to impede any applicants for 
process, but we confess that we do not quite like the assertion 
that a clerk issues process. He advises a justice as to the issue or 
refusal of process, and the justice is glad of his advice, but it is 
the justice who must exercise a discretion in the matter. We 
notice that if the clerk thinks a summons ought to be issued he 
prepares it and sends the applicant to the justice to get it signed, 
so that the applicant does in fact see the justice, who may question 
the applicant and decide whether or not to tssue the summons 
Equally, the justice can see any dissatisfied applicant. There is, 
therefore, no reason why the system should not work satisfac- 
torily so long as it is made plain to the applicant that it is for a 
justice, and not the clerk, to decide questions about the issue of 
process 

In some divisions, applications other than those of an urgent 
character, are dealt with at a special sitting of a justice or justices, 
with the clerk present to advise, and due notice is given to the 
public of the time and place of such sittings. Applicants are 
requested to attend the office of the clerk first, where no doubt 
the ground can be cleared so that the application to the justice is 
made in suitable form, with the relevant facts clearly stated. 
This seems to us an excellent system 


Misfits in Approved Schools 

We hope that many magistrates, probation officers and other 
social workers will take the opportunity of reading a mono- 
graph with the above title which has been issued as a supplement 
to the Approved School Gazette. It was prepared by a sub- 
committee of the Association of Headmasters, Headmistresses 
and Matrons of Approved Schools, and it strikes us as a 
thoroughly sensible and unprejudiced statement. 








This is not a complaint against the courts for sending unsuit- 
able children to the schools but rather an attempt to explain 
some of the problems encountered by the schools in dealing 
with young people who do not fit in with the general scheme of 
things for various reasons. “ Approved schools,” says the 
report, “exist to deal with difficult children and it would be 
unreasonable to claim that a child who is a cause of trouble or 
concern to staff is necessarily a * Misfit... Nor does it follow 
that a child who fails in a given school was necessarily 
inadequately dealt with at the school.” 

Two of the most difficult groups are the older boys who have 
been re-committed from other approved schools, and senior 
girls with sexual difficulties. The former, it may be supposed, 
must have been in trouble more than once and are quite likely 
to have been absconders or unruly pupils, while the latter are 
sometimes infected with venereal disease or are pregnant 

It is reassuring to find in this monograph an optimistic as 
well as a realistic outlook. “ It was apparent from discussion 
in the committee that although many of the children described 
as being specially difficult do give a great deal of trouble to 
staffs of approved schools, the majority make a comparative 
success of their lives when they go into the world at large. 
We found that in talking about treatment we were in fact talking 
about methods of improving approved schools generally.” 

The main task of the approved schools, as is here stated, 
is to realize the potentialities of children. A concept of penal 
treatment has been replaced by that of education, but, says the 
report, there is still room for development of ideas. The com- 
mittee goes into some detail about particular problems, and 
makes its own recommendations, which are well worth study 
What is quite plain is that the approved school authorities 
have no desire to avoid dealing with difficult children; all 
they want is that the best treatment available should be used. 
Thus, of the educationally sub-normal, we read: “It is 
recognized that approved schools must take a large percentage 
of E.S.N. children. Nevertheless, the very dull child who is 
emotionally disturbed should probably be segregated and 
dealt with in special approved schools.” 

The monograph is so short that it is impossible to do it justice 
by attempting to summarize it still further. Its recognition of the 
needs of society as well as the interests of the child, and the 
possibly conflicting points of view, legal, educational and 
clinical, should certainly commend it as a thoughtful and 
impartial contribution to discussion of a problem of the highest 
importance 


Metropolitan Commissioners’ Retirement 

The daily press has hinted that Sir Harold Scott is likely to 
retire as Commissioner of the Metropolitan police after the 
Coronation next year. Appointed in 1945, Sir Harold brought 
life-long administrative experience from the civil service into 
this most senior post of police. Who will be his successor ? 
From the beginning, Parliament has approved the Home 
Secretary's nomination from outside the police service. The 
selection is made by the Home Secretary, who is responsible to 
Parliament for the police force of the Metropolis. Service 
heads and others, always men eminent in their professions, have 
so far been selected. 

The posts of H.M. Inspectors of Constabulary, and even the 
officers immediately junior to the Commissioner at New Scot- 
land Yard, were until comparatively recent years, invariably 
filled by men other than police officers. Now the four H.M 
Inspectors are ex-chief constables, and many senior ranks at 
New Scotland Yard were police officers. 

Since the war a complete departure from existing practice 
has been effected by the creation of a position of assistant 
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inspector of constabulary and occupied most successfully by a 
woman. This is a natural sequel to the extension of women 
police throughout the country 

In many forces police have never been up to strength since 
the war ; the attractions of a police career to those of ambitious 
tendencies are insufficient, and yearly large numbers of young 
men resign from the police service. The Metropolitan police is 
gravely under established strength now. May one of the reasons 
be that those who contemplate seeking a police career are 
dissuaded, in the knowledge that some of the glittering prizes 
can never be aimed at and secured by them, however technically 
skilled or professionally perfect they become ? 

There are now many men within the police sphere of service 
whose administrative experience and ability qualifies them 
unquestionably as unexceptionable candidates for the Com- 
missionership. Doubtless the Home Secretary will have this in 
mind when dealing with the appointment. 


Signature of Notices 

We were indebted to the town clerk of Crosby for kindly sending 
us in advance a transcript of the judgment in Becker v. Crosby 
Corporation, ante, p. 328, but we deferred commenting until the 
case appeared, as it has now done, in [1952] 1 All E.R. 1350 
It may usefully be mentioned as a pendant to our article upon 
““ More about the Power to Prosecute ” at p. 355, ante, although 
the question whether a local government official had authority 
to serve a particular notice for purposes of the Small Tenements 
Recovery Act, 1838, as applied by the Housing Act, 1936, 
depended solely on the provisions of those Acts. The council's 
housing manager had authority to serve notices to quit and 
similar notices for purposes of the Act of 1838, and, if this had 
been all, the authority would have been good enough, for the 
Act of 1838 is satisfied once agency has been established. Section 
164 (2) of the Act of 1936, however, requires that a “ notice, 
demand, or other written document proceeding from a local 
authority under this Act shall be signed by their clerk or his 
lawful deputy.” The Local Government Act, 1933, provides 
regularly for appointment of deputies to the clerks of local 
authorities, and the housing manager at Crosby had not been so 
appointed. Inasmuch as a local authority taking proceedings 
to recover possession of property to which the Act of 1936 
applies is exercising powers under that Act (whether the steps 
for recovery are those authorized by the Act of 1838 or some 
other steps) it follows that a notice given as one of the steps taken 
must be signed by the clerk or deputy. 

Although signature by the clerk of the council is the practice 
which we ourselves should favour upon principle, as will be 
seen from what we said at the end of our article at p. 357, ante, 
not merely for notices to quit but for as many notices as possible, 
the town clerk of Crosby justly remarked (in sending us an 
advance transcript of proceedings at the recent hearing) that it 
had not been generally realized that it was made necessary by the 
Act of 1936. Indeed, although the point was not there taken 
against the London County Council, the notice to quit which 
was the fons et origo of Shelley vy. London County Council [1948] 
2 All E.R. 898; 113 J.P. 1, which was finally decided in their 
favour in the House of Lords, had not been signed by the clerk 
or deputy clerk of the county council. 


Registration Fees 

Registration duties have been carried out by the councils of 
county and county boroughs from April 1, 1930, when they 
were taken over from the boards of guardians as a result of the 
Local Government Act, 1929. 

It was appreciated at the time that the income from fees was 
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unlikely to cover the cost of the service, and that an increase 
in the scale of fees would not be unreasonable ; the Act therefore 
provided that the Ministry of Health could increase any of the 
fees fixed by the Registration Acts to an extent not exceeding 
fifty per cent. 

The Ministry of Health has now used this power to increase 
the normal registration fees, as indeed we ventured to suggest 
should be done in our issue of April 29, 1950. The increase 
amounts to fifty per cent. and dates from July |. Fees for 
special “ cheap ™ certificates prescribed under various Acts are 
not increased ; these Acts include the Savings Bank and Friendly 
Societies Acts, the Shop Act, 1934, the Factory Act, 1937, the 
Young Persons (Employment) Act, 1938, the Education Act, 
1944, the Family Allowances Act, 1945, and the National 
Insurance Acts, 1946. Registration, as opposed to searches 
and the issue of certificates will continue to be free. From 
July 1, therefore, the fee for ordinary certificates of birth, 
marriage or death will be 3s. 9d. and for marriage by licence 
£3 3s. 

Due to increasing costs and to reduction in the income from 
fees, no doubt arising from the encouragement given in recent 
years to the use of “cheap” certificates in lieu of ordinary 
certificates, the rate burden of the registration service has been 
increasing as the following example, taken from the accounts 
of a county council, shows : 

Gross Net 
Expenditure Fees Expenditure 

£ £ £ 
5,500 2, 3,000 
1946/47 16,200 12,200 4,000 
1951/52 26,000 9,500 16,500 

The increase in fees now authorized will not meet the de- 
ficiency : indeed, it is estimated that the income from fees of 
local authorities will be about £700,000 leaving £450,000 to fall 
on local rates. 

It is understood that the local authority associations are 
considering the present administration of the registration 
service with a view to making representations to the Registrar- 
General for the improvement of many aspects of the service. 
The present increase in fees seems likely to have little effect 
on their findings other than as a mild palliative to the present 
financial arrangements. 

The registration service is closely controlled from Somerset 
House—the appointment and salary of registration officers and 
the premises to be used for registration purposes are subject to 
the approval of the Registrar General who also determines the 
amount of clerical assistance to be provided —and local authori- 
ties apparently have no powers of auditing registrars’ accounts. 
It seems fair either that control by the central government 
should be relaxed (which would accord with the general views 
of the Local Government Manpower Committee) or that local 
exchequers should not be called upon to make good the con- 
tinually growing deficit on the service. 


Cab Ranks on Council Land 


We spoke at p. 117, ante, of suggestions brought to our 
notice for the provision of cab ranks elsewhere than in streets. 
Except in districts in which special statutory powers exist, the 
problems for the local authority (wishing to reduce congestion 
by making a strip of its own land available for a cab rank) are, 
first, whether it is safe to spend whatever money is needed to 
adapt the land to the desired purpose, and, secondly, whether 
there is risk of an injunction to restrain this use of the land. 
The risk may not be great, unless neighbouring property is 
adversely affected, nor is it likely that objection would be raised 
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to the spending of the necessary money (which typically would 
not be a large sum) in a borough not subject to district audit. 
But the provision of cab ranks is not a function of local auth- 
orities, so that the setting apart of land and then spend yoney 
on its preparation and maintenance as a cab rank are alike 
illegal, and, in an urban district or in a borough which was sub- 
ject to district audit, the auditor would have no option but 
to disallow any money spent 

One suggestion we have seen is that the local authority should 
appropriate the strip of land, which ex Aypothes: ts surplus to 
some previous requirement, to highway purposes and, having 
dedicated it as a highway, which would enable ther spend 
money on its maintenance, fix the cab rank thereon 

The difficulty about this suggestion is that dedication as a 
highway cannot be for a limited period. The cab ranb ht be 
found superfluous, or the cabmen might find it unprofitable and 
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Stay away, but the local authority could not reappropriate it 
to its original purpose or some new purpose. Nor could the 
local authority, in such a case as we mentioned at p. 118, ante, 
where they were willing to let land be used as a cab rank for a 
time, restore a “* highway ™ occupied by the cab rank to its original 
purpose when the time came that it was needed for that purpose 
The most practical course seems to be, if such a case arises in a 
town which needs new cab ranks, to use the council's unwanted 
land without any expenditure for paving and so forth, letting 
the cabmen take it as they find it: such land wil! often have a 
surface already adequate for use in this way, though not equal 
to the surface of a street. A byelaw should be made fixing the 
rank, thus regularizing the position in regard to plying for hire at 
the proper fares, and giving an opportunity for objections (if 
any) by neighbouring property owners. If this course be taken, 
there should be no real risk, and something will have been done 
towards reducing congestion in the streets 


LOST PROPERTY 


In connexion with our Note of the Week at p. 255, ante, 
dealing with property found in a provincial omnibus, a cor- 
respondent reminds us that parallel (but diss: ir) legal 


provisions apply in regard to other forms of public transport. 
The law relating to property found in public service vehicles 


(omnibuses) has been reviewed comparatively recently, that 
relating to property found in trains (we understand) has not, 
and that relating to property found im cabs differs from 


both, and also differs between London and the provinces, and 
has not been seriously reconsidered in either for more than a 
century in the provinces, or since 1869 in the metropolitan 
police district. It is in the last-named district that modernization 
of the law is most required. The London Cab Order, 1934, 
S.R. & O. No. 1346, purports under the authority of the 
Metropolitan Public Carriage Act, 1869, to require a passenger 
who finds an article in a cab he hires to hand it to the driver, 
who is in turn required to take it to a police station. The first 
of these requirements is, however, of dubious validity: the 
similar requirement in para. 4 of the Public Service Vehicles 
(Lost Property) Regulations, 1934, cited in our previous Note, 
of handing an article found by a passenger to the conductor, 
is supported by statute, but the London Acts do not seem to 
support the requirement in the order of 1934 as against the 
prima facie right of the finder to retain the article in face of all 
the world except its owner (Armory v. Delamirie, 1722, A Str. 
$04), or, if he wishes to protect himself against suspicion, to 
hand it to the police himself. An honest passenger, sitting (let us 
say) upon a leather wallet, and yielding to human curiosity so 
far as to look inside and find it full of Treasury notes, might 
reasonably hestitate to entrust the wallet to the cabman, and 
(despite the London Cab Order) deem it wiser to hand it in ata 
police station or send it by registered post to Scotland Yard. 
There is, it is true, another provision of the same order which in 
theory should prevent the occurrence we have mentioned, by 
requiring the cabman immediately after setting down a passenger 
to search the cab, or if this is not practicable to look inside, and 
search it later, but immediate search is not possible, under day 
to day conditions, when a passenger alights in a busy street and 
the cab may be used several times by other passengers, before 
arriving at a place where the search can be conducted, while 
“ looking inside * as one passenger took another's place would 
not reveal a wallet of the same colour as the seat 

Nor it is always the cabman or a subsequent passenger who 
finds things in a cab. The wallet may remain unseen until the 
cab gets to its garage, or a ring may have slipped behind a 


cushion to be found by a cleaner some days later. Nice questions 
then arise, between the actual finder, the owner of the cab, the 
owner of the garage, who may be a different person, and the 
cabman who was driver when the article was left—and if the 
cab has been working double shifts, or otherwise in the hands of 
different cabmen, it may be uncertain which of them, as driver, 
is entitled to the ultimate benefit, if this goes to the driver should 
the owner not turn up. In most provincial towns the problem is 
less complicated, because cabs work less intensively and the 
cabman has more often a chance to search his cab, or at least to 
look inside it, after the passenger has alighted, and is more 
likely to drive the same cab every day. Both in the provinces and 
in the metropolitan police district the first object is to enable 
a passenger who has left property in a cab to recover it, and any 
system must, therefore, hold out to the finder (be he a cabman, 
an owner, a cab-cleaner, or another passenger, all of whom 
have human failings) the prospect of reasonable recompense 
for time and trouble involved in forging their link of the chain. 
We see no strong reason why any one of these persons should be 
treated as entitled to any more than this, that is, why property 
should be handed to the finder, when, after some months, 
the property has not been claimed by the person who originally 
lost it. On the railways this ultimate benefit, often small but at 
times substantial, goes to the Railway Executive, as it went to 
the railways companies before it; on public service vehicles 
to the operator—in each case this is held to be justified by the 
expense they incur in maintaining a lost property office, which 
can never become self supporting. (Though we understand that 
London Transport Executive pay the proceeds of eventual sale 
to a staff benefit fund, by way of indirect recompense and, we 
suppose, “ incentive * to the conductors who find articles or to 
whom articles are handed by the finders). The London Cab 
Order, 1934, gives the Commissioner of Police a discretion 
either to sell an unclaimed article (for the benefit of public 
funds) paying a reward to the driver who has brought it in, or 
to let that driver have the article itself. This is well enough so 
far as it goes, but does not deal with the various cases in which 
an article is not deposited by the driver but by someone else. 
The metropolitan police, and most provincial local authorities, 
maintain lost property offices, at the public cost, and we think 
that, when hackney carriage law comes to be reformed, it would 
be sound policy to let the sale proceeds go always in the last 
resort towards the upkeep of those offices, subject only to 
a suitable reward to the person who has brought it in, whoever he 
may be. 
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RES JUDICATA IN MATRIMONIAL CASES 


The general principle of res judicata as it affects matrimonial 
cases is not hard to outline : an order cannot be made in respect 
of a matter which has already been the subject of a hearing and 
adjudication ; nor can a matter be reopened on the basis of 
“new” evidence if that evidence, had it been given on the 
first hearing, would not have affected the adjudication then 
pronounced. 

The case of Stokes v. Stokes [1911] P. 195, is the originating 
authority for the law in this matter—though of course the 
principle involved was taken over from the main body of the 
common law. In this case Sir Samuel Evans, P., said: “If a 
wife makes a complaint of desertion, places her case before the 
justices, adduces the evidence on which she relies, and asks for 
their decision, and they decide against her, she cannot after- 
wards, whatever further evidence she may obtain, issue another 
summons for the same cause of complaint. The fact that 
desertion is a continuing offence makes no difference, because 
the desertion must be referable to some particular time when it 
began. Indeed the hardship upon a husband, if repeated charges 
were made against him for the same alleged offence, would be 
very great, as there is no limit of time for complaints in the case 
of desertion.” And again: “It might be urged that a wife might 
suffer hardship if her case was insufficiently presented or 
supported through ignorance or want of available evidence, and 
was therefore dismissed. The answer is that she should ask 
the justices for an adjournment, in order that she might bring 
and properly present all the evidence she had to substantiate 
the charge she made.” 

So much for the general principle as applied to cases of 
desertion. It could not be more lucidly or forcibly expressed, 
and this judgment should be firmly lodged in the minds of the 
many who deal with these problems. 


It frequently happens that a matrimonial summons will be 
withdrawn by the complainant before an adjudication is made 
in the matter. The question as to whether this procedure makes 
the issue rem judicatam was amply argued in the case of Land v. 
Land (1949) 113 J.P. 403. This case comments upon the earlier 
authority of Pickavance v. Pickavance [1901] P. 60 in such a way 
as effectually to supersede it as a leading guide in the matter. 


In Land v. Land, supra, the facts were as follows. In April, 
1946, a wife left her husband on the grounds of his alleged conduct 
towards her. On June 3, 1948, a summons which she had taken 
out on the grounds of his alleged desertion came before a court 
of summary jurisdiction, but was withdrawn by the wife before 
an adjudication was made. On March 29, 1949, another summons 
by the wife, again alleging the husband's desertion, was heard by 
the justices, who made an order in favour of the complainant. 
The wife’s evidence was substantially the same at both hearings. 
Upon appeal by the husband to the Divisional Court it was 
contended in his behalf that the withdrawal by the wife of the 
first summons barred her from bringing a second complaint on 
the same grounds. 


In his judgment Lord Merriman, P., dealt with the statutory 
six months’ time limit for summary complaint as it affects the 
matter of matrimonial desertion : “ It is obvious that the matter 
of complaint must necessarily precede in point of time the making 
of the complaint, and in relation to the matrimonial jurisdiction 

. it is very necessary . . . to draw the next important distinc- 
tion, which is between matters of complaint which in their 
nature are continuing and matters of complaint which in their 
nature must come to an end at some definite point of time. . . 
Desertion . . . is a continuing offence, and, once it has been 


shown to have begun, and not to have been interrupted, the 
question of a time limit preventing the making of a complaint 
otherwise than within six calendar months from the time when 
the matter of the complaint arose does not come into the 
question It is, however, quite otherwise in practically every 
case of persistent cruelty . a course of persistent cruelty 
must have an ingredient which is the last of the series and 
when six months from that point of time has elapsed it is too 
late to make a complaint before a court of summary jurisdiction, 
and too late for the court, if such a complaint is made, to issue a 
summons.” 

So far we see, then, that the effects of withdrawal of a summons 
differ according to the nature of the alleged matrimonial offence 


His Lordship proceeded to a review of many authorities on 
the law of res judicata, and showed how such cases as Davis v 
Morton (1913) 77 J.P. 223 and Owens v. Miniprio (1942) 106 
J.P. 53, dealt with the matter from the point of view of various 
technicalities, and so did not assist courts to decide general 
principles. Land v. Land, supra, is an important decision because 
of its decisively expressed doctrine in these words of the learned 
President : “to hold that for some reason peculiar to matri- 
monial cases a withdrawal, not leading to an adverse adjudi- 
cation, but a mere withdrawal, whether as a preliminary point 
or during the hearing of a case, operates in any sense as an 
estoppel per rem judicatam would be to place matrimonial juris- 
diction in a state of unwarranted isolation in the general system 
of law. . . In my opinion there is no warranty for that.” 

The case of Winnan v. Winnan [1949] P. 174 deals with the 
matter from another angle. In this case a husband left his wife 
because of her exaggerated affection for cats. She obtained a 
maintenance order against him on the grounds of his wilful 
neglect to maintain her. Later the husband petitioned for divorce 
and alleged, amongst other matters, his wife’s constructive 
desertion of him. The husband was granted a divorce: his 
wife appealed 

Bucknill, L.J., reviewed the law of res judicata as between 
courts of differing jurisdiction, for the question he had to decide 
was whether the decision of a court of summary jurisdiction 
(constructive desertion being a lawful defence to a charge of 
wilful neglect to maintain) could be pleaded in bar to pro- 
ceedings in the Divorce Court. His Lordship pointed out how 
many issues—adultery, condonation, connivance, etc.—car be 
raised during a single matrimonial case in a summary court. 
“ If res judicata applies, then it seems to me that this is a serious 
impairment of the jurisdiction of the Divorce Court... Lam 
satisfied that those who first formulated the rule never intended 
it to apply in such a case as this.” 

The principle we are discussing has little relevance to allega- 
tions of persistent cruelty. If, of course, a wife, once a summons 
brought by her on the grounds of persistent cruelty had been 
dismissed, sought to lay another complaint on exactly similar 
facts she would be barred. But such a proceeding is hard to 
imagine. Jt has to be remembered in this connexion that a single 
subsequent act of cruelty is sufficient to revive earlier acts : 
thus a wife may rely upon matters which have been raised in 
an earlier complaint, to support new acts of cruelty alleged 
in later proceedings. 

A type of case where it behoves a court to be watchful is a 
husband's application to vary an order. The writer has ofter 
known husbands seek a reduction of an order—or even its dis- 
charge—by giving evidence virtually similar to that given by 
them when the original orders were made. This, of course, is 
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wrong: and it ws so because of the principle of r shicata 
If, for example, a husband has alleged adultery by his wile as 
just cause for his desertion, and the has been held 
to be groundless, an order being made against him, he cannot, 
without producing fresh evidence, raise the matter again 
That evidence must have come to his knowledge since the order 
(Johnson v. Johnson (1900) P. 19). This statutory 


sllegation 


was made 
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phrase “fresh evidence,” g.v. Summary Jurisdiction (Married 
Women) Act 1895, s. 7 does not, then, conflict with the general 
principles of res judicata. The law as laid down in Stokes v. 
Stokes, supra, has been consistently followed. It is the wide 
variance between the facts of different cases which makes it 
hard to apply. If the cases above cited are referred to in moments 
of doubt, most difficulties should be resolved. 


THEORY AND PRACTICE IN RATING 


[CONTRIBUTED] 


ore been 


The rating of public recreation grounds has once 
(1952) 


before the courts. Burnell v Market UDA 
116 J.P. 168 was an appeal from a decision of the Lands Tribunal 
concerning the rateability of a recreation ground vested in the 
council by deed and held by them under the trusts of the deed 

Although the court in effect applied the 
(Lambeth London County 
Council (1897) 61 J.P. 580), certain doubts raised by subsequent 
cases were examined, including the effect of a power of sale and 
appropriation on the status of the Thus a further 
examination of the ground covered by the article “ The Basis of 
Rateability : Properties Occupied by Local Authorities ™ at p. 55, 
becomes appropriate 


Downham 


as a public open space 


Brockwell Park 


case Overseers 


ground 


ant 

The facts brought before the court showed that the ground 
had been prepared for organized tball, 
cricket, and tennis. Separated from the remainder of the seven 


wcres (approximately) by an evergreen hedge was a garden of 
The council had 


games, including fo 


remembrance less than half an acre in extent 
entered into agreement with cricket and football! clubs 
under which for certain obligations rights of play were reserved 
to them The £190 a year 
The expenditure was some £428, the balance coming from rates 
The conclusion of the tribunal had been that “ the council in the 


circumstances of the present ownership and use of the 


tennis 


mecome trom the clubs was some 


ind was 
notin beneficial occupation of the land and was not lable to any 
rate.’ 

In the article at p. 55, ante, the position was tentatively stated to 
be that office buildings, schools, libraries, sewage farms, and 
all other hereditaments of local authorities, including some 
public recreation grounds though not all, were rateable. Public 
recreation grounds were not rateable so long as they were used 
im a certain way, and that way involved the question whether 
profit was made or not 

Two matters which had been raised in recreation ground 
cases later than the Brockwell Park case were considered by the 
Court of Appeal. The first was whether the power of sale or 
appropriation to other uses affected the rateable characteristics 
of the ground. The court held that such powers, until they were 
used, did not affect the position 

The second was that, as no tenant could make any profit 
out of the ground, he would not be prepared to give any rent 
for it and for that reason the ground was “ struck with 
sterility and not rateable. The court did not express itself on 
this except to observe that the making of profit was not a con- 
dition precedent to rateability, thus following the Mersey 
Docks case (29 J.P. 483). The court rested its decision upon the 
facts before it, and decided that on those facts the tribunal was 
entitled to find as it did, that the council was merely custodian 
and the real occupiers were the public themselves 


A further question was argued which had been raised in other 


rating cases, not only those concerned with recreation grounds, 
viz if a trust created by deed as distinct from statute was 


sufficient to exclude rateability. The court held that the trusts in 
the deed were, in effect, statutory trusts in as much as the con- 
veyance operated by virtue of s. 10 of the Open Spaces Act, 
1906, to impose on the land the statutory obligations prescribed 
by that Act, in short, the duty of allowing it to be used by the 
public for the purpose of recreation 

The court was, moreover, of opinion that the arrangements 
with the clubs were ancillary to the management of the field as an 
open space within the meaning of the Act. In the Redcar case 
(106 J.P. 11), the town council had made charges more than 
enough to cover the cost of works, etc., done to the ground, 
and had thus altered the status of the ground and were occupying 
a fresh hereditament. In the present case that was not so 

Without doubt this latest case has cleared away some uncertain- 
ties in regard to the rateability of recreation grounds. But in the 
result it establishes all the more clearly the anomalous position 
of those hereditaments, and makes it no easier to find any real 
difference between them and other hereditaments occupied by 
local authorities. On the same day as the tribunal had the 
Downham Market case before it, it that a library 
building in the occupation of a local authority was rateable, 
notwithstanding the provisions of s. 11 of the Public Libraries 
Act, 1892, which precludes charges to inhabitants—granted 
that in this latter case it was only following Liverpool Corporation 
v. West Derby Assessment Committee (1908) 69 J.P. 277 

Other hereditaments of local authorities might have claims 
for exemption. Schools, for example, are provided in pursuance 
of the duty imposed by s. 8 of the Education Act, 1944. No 
charges can be made, and a group of the population have no 
option about attending them. Another example in the sewage 
disposal works, held to be rateable in 57 J.P. 821, obviously not 
a place for public access, but as obviously occupied for the public 
by their elected council. The distinction that a public recreation 
ground can be occupied by the public, not by the council which 
holds the ground for the public, is patently thin. 

The position can be looked at another way. Once the non-rate- 
ability of the recreation ground is established in law is not the 
rateability of other hereditaments occupied for public purposes 
the anomaly? To those directly connected with local govern- 
ment the question is of special interest 

The basis of rating is still the “ gross value,” a term of art 
which by s. 68 of the Rating and Valuation Act, 1925 (and 
corresponding enactments) is defined to mean the rent at which a 
hereditament might reasonably be expected to let from year to 
year if the tenant undertook to pay all usual tenant's rates and 
taxes and the landlord undertook to bear the costs of repairs and 
insurance and the other expenses, if any, necessary to maintain 
the hereditament in a state to command that rent. In spite of 
derating, which remains an exception from the rule, this basis 
holds good, and in some special cases special rules have been 
devised which are considered to produce the gross value where 


decided 
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the facts of current affairs, e.g., restricted rents, do not for the 
time being admit a simple application of the (standard) statu- 
tory definition. Small houses, for example, are dealt with under 
the provisions of Part IV of the Local Government Act, 1948, on 
figures of costs, etc., provided in statements by a Minister 
By Part V of that Act, special provision is made for the “ rating “ 
of transport and electricity hereditaments. Apart from these 
special cases, rules of practice, aided by judicial decision, 
facilitate the “ hypothetical tenancy “ of hereditaments widely 
differing in characteristic, many of which are not normally let 
at all. In regard to property occupied for public purposes, by 
local or state authority, these rules have served as well as in 
other cases 


TENANTS AT WILL OR 
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But for the complication of local taxation as a constitutional 
provision, property used for public purposes might be exempted 
from taxation of any sort ; but local authorities have the source 
of their locally raised revenue in rating, and rating requires a 
basis of taxation which reflects the differing quantities of pro- 
perty occupied for public purposes in the different local govern- 


ment areas. The obvious advantage, as a constitutional principle, 


of raising a substantial proportion of money for local government 
services locally, elevates the importance of rateable occupation 
At the same time, the exemption of a certain kind of public 
recreation ground from rating is hard to appreciate on any other 
ground than that it is secured by judicial decision 


“ Epuesus.” 


LICENSEES: THE TEST 


“THE OLD GIVES PLACE TO THE NEW” 


By L. G. H. HORTON-SMITH, Barrister-at-Law 


Now at long last we have lived to see a fallacy, which has always 
been far more than merely troublesome, quietly laid to rest by 
the Court of Appeal this year ; let us trust that the House of 
Lords will not disturb its rest. This concerns the proper test to be 
applied in order to reach the correct decision as to whether, on 
the one hand, a relationship of landlord and tenant has been 
created by and between two parties, resulting in the one having 
become tenant at will of the other, or whether, on the other hand, 
a mere licence from the owner to the other has come into 
existence, with entirely different consequences in law. 


THE OLD TEST AS STANDING IN 1899 

The case which the Court of Appeal had particularly in mind, 
when dealing with the case so recently before them, to which I 
will come in due course, was that of Lynes v. Snaith [1899] 1 O.B 
486, wherein Lawrance and Channell, JJ., applied and 
acted on the old test that, if such other party had “ exclusive 
possession,” the court was bound to decide that he was a tenant 
at will as contradistinguished from a mere licensee. 

The Divisional Court in that case held that the defendant 
concerned was a tenant at will and not a licensee ; and for that 
decision they gave their reason expressly as being that “ the 
admissions *’ in the case “ state that she (the defendant) was in 
exclusive possession *’ : a fact which, said that court, “ is wholly 
inconsistent with her having been a mere licensee.” 


INCEPTION OF CHANGE : 1942 


And so the years crept on until 1942 when doubt began to be 
thrown at last on the accuracy of that old test: the test of the 
existence or not of “ exclusive possession.” 

This was in the case of Booker v. Palmer (1942) 2 All E.R. 
674, Lord Greene, M.R., presiding. In that case a person, whose 
own premises had suffered destruction from enemy action in the 
late war, had been allowed by the owner of a cottage to live 
therein rent free for the duration of the War, but the court held 
that he was a mere licensee and could at any time be compelled 
to give up possession. 

It was in this case that we find Lord Greene’s dictum—which, 
as later will be seen, was applied by the Court of Appeal in the 
recent case—enunciated with his invariable clarity as follows : 

“What we have to decide,” he said, “ is whether there was 
any evidence upon which a tenancy between the respondent and 
Mrs. Goldsmith could be inferred. In my opinion there is no 
evidence from which any such inference could be drawn. 


Whether or not parties intend to create as between themselves 
the relationsip of landlord and tenant, under which an estate is 
created in the tenant and certain mutual obligations arise by 
implication of law, must in the last resort be a question of 
intention. Where the parties enter into a formal document, the in- 
tention to enter into formal legal relations is obvious; but 
when all that happens is a casual conversation on the telephone, 
it is very much more difficult to infer that the parties are really 
contemplating entering into any legal relationship at all and 
in particular such a special relationship as that of landlord and 
tenant... There is one golden rule which is of very general 
application, namely, that the law does not impute intention to 
enter into legal relationships where the circumstances and the 
conduct of the parties negative any intention of the kind.” 


A few years later, other cases followed in the Court of Appeal, 
such as Foster v. Robinson {1950} 2 All E.R 342, Narcroft 
Wagons Lid. v. Smith [1951] 2 AI E.R. 271, Errington v. Errington 

1952) 1 All E.R. 149, and the unreported case (later herein to 
be mentioned) of Gorham (Contractors) Ltd. v. Field of March, 
1952, all culminating in the case which is here of supreme 
importance : the case of Cobb and Another v. Lane decided by 
Somervell, Denning and Romer, L.JJ., so recently as April | and 
reported on May 15 in [1952] 1 All E.R. 1199. 


OLD TEST OUSTED BY NEW, 1952 


The particular facts of this case are complicated but, happily, 
we need not here give space to them. Our sole concern is whether 
the test relied upon by Lawrance and Channell, JJ., in Lynes v. 
Snaith, supra, fifty-three years ago was correct or not. And, as 
we shall see with this recent decision of the Court of Appeal 
before us, the daylight has come in; that court holding that 
Lynes v. Snaith, is no longer good law. 


This recent case originated in the Great Grimsby County Court 
and was there heard by His Honour Judge Shove on January 4, 
1952; and he applying such later above mentioned cases, 
those from 1942 to 1951, decided that the defendant was in 
occupation of the premises concerned merely as a licensee. 


The defendant had raised two contentions, both of which the 
learned judge negatived. With the first we need not trouble, for 
it was not raised before the Court of Appeal. The other—the 
one on which he relied in that Court—was (a) that when he went 
into occupation of the premises concerned, which took place 
on May 7, 1936, he so entered as a tenant at wiil, (+) that under 
s. 9 (1) of the Limitation Act, 1939, that tenancy had to be deemed 
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determined at the expiration of one year, and (c) that after 
twelve further years of possession by him without any notice 
in writing the estate of the plaintiffs was defeated by s. 4 (3) and 


s. 16 of the Act 


In the result the learned County Court Judge made the 
for possession, which the plaintiffs had sought ; 
defendant appealed 


Before dealing with the case in the Court of Appeal, it should 
here be observed in advance (as Somervell, L.J., himself verved 
at p. 1201) that in Evrington’s case, 1952, above, Den Lodis 
had addressed himself in particular to “ the question whether 
exclusive possession was the test, so that if you sive 
possession you find a had 
come to the conclusion that this was 


der 
the 


and 


must tenancy at w i 


no longer a fins 


DECISION OF THE COURT OF APPEAI 


In the Cobh case, with which we are here dealing, Somervell, 
L.J., after first referring to the Booker of 1942 above and 
Lord Greene's dictun and then to the later ibove 
mentioned (to which Denning, L.J. at p. 1202 added the above- 
mentioned Gorham case of March, 1952), stated that “ those 
cases show that exclusive possession is not a test negativing the 
possibility of the occupier’s being ” 


ase 


therein, cases 


only “ a licensee 


“No doubt, in former days,” he proceeded, “ except for the 
question of the Statute" , of “the distinction 
between (1) a tenancy, whether at will or for a period, and (2) a 
licence was not so important as it has become since the Rent 
Restrictions Acts came into operation. In many cases under 
these Acts it has a special importance.” It is “ that fact,” he 
said, which “ has led to an examination of the distinction ; and 
the solution that would seem to have been found is, as one would 
expect, that it must depend on the intention of the parties * and 
“ that is the guide which we have to apply.” 


(ie Limitations) 


Thus, as he adds, applying himself to the case then before him, 
“there is no inference of law which compels one to say that a 
man must be regarded as a tenant at will because one finds him, 
and, in the present case, his wife and daughter, living in a house 
as if it was their home 


Denning, L.J., in his judgment, likewise emphasized the fact 
that, though “ under the old cases there would have been some 
colour for saying that the "’ defendant here “ was a tenant at will, 
the old cases can no longer be relied on. Owing to the impact of 
the Rent Acts, the courts have had to define more precisely the 
difference between a tenant and a licensee.” 
is one of 
intention. Did the circumstances and the conduct of the parties 
show that all that was intended was that the occupier should have 
a personal privilege with no inherent interest in the land" ; and, 
if (as in this case was held) the occupier had “ only a personal 
privilege with no interest in the land, which he could assign or 
sublet, and " of which “ he could not part with the possession to 
another,” then “ he was only a licensee and cannot pray in aid 
the provisions of the Limitation Act, 1939." 


“ The question in all these cases," he proceeded, “ 


Romer, L.J., in agreeing, at p. 1202, said that “ the considera- 
tions to which my brethren have drawn attention are so destruc- 
tive of the defendant's case that one need hardly trouble to look 
at the origin of the matter,” i.¢., in respect of the actual facts of 
the case as they developed. But “ if one does,” * one 
sees that the defendant's case breaks down in limine,” for the 
reasons which he then proceeded to give, but which do not 
concern us here 


The head-note to the report is a fine example of 
running as follows 


he added 


cidity, 
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“The fact of the exclusive occupation of property for an 
indefinite period is no longer inconsistent with the occupier's 
being a licensee and not a tenant at will. Whether or not a re- 
lationship of landlord and tenant has been created depends on the 
intention of the parties and, in ascertaining that intention, the 
court must consider the circumstances in which the person claim- 
ing to be a tenant at will went into occupation and whether the 
conduct of the parties shows that the occupier was intended to 
have an interest in the land or merely a personal privilege without 
any such interest.” 


THE TEST HENCEFORTH 


And so, from now on, the new test ousts the old. “ A change 
came o'er the spirit of my dream.” So sang the poet many a 
year ago. Verily, one may now say the same of our Law; and 
that change of spirit with its change of view—a change of view 
sO eminently consonant with common sense, or, to repeat the 
words of Somervell, L.J., from above, “ the solution one would 
expect "'—is, indeed, most welcome, and we may hope now to 
hear no more of that old and continuously lurking fallacy 
which has at last been put to rest. And may the present case 
form its final monument 


LAND CHARGE ALICE 


This is the tale of Land Charge Alice, 
Who worked in a Town Hall like a palace 
Slaving each morning up till ten 

And half the afternoon again. 

In spite of this she could not keep 

Pace with the ever growing heap 

Of questionnaires from near and far, 
About town plans and other “ blah.” 
And as she drank her daily tea 

With usual female revelry 

The searches grew and piled up high ; 
Poor Alice muttered with a sigh : 

“ 1 thought I was in these well versed 

But find my charges are reversed 

"Cause entries in Part II I see 

Should have been entered in Part LI.” 

So settling down to put it right, 

She worked away night after night 
Charging the proper hourly rate 

Of something over four and eight. 
Consumed at last with mounting rage 

She ripped up every single page ; 

“ That's fixed the thing I do believe ” 
And as her bosom gave a heave 

She threw the bits with wicked glee 

Into the W. Paper B 

Then setting fire to the whole lot 

She said : “* Oh heck, what tommy rot ! 
In spite of what the Act may say 

I'll treat these Searches my own way, 
And guess the answers—false or true, 
And tell them just what they can’t do 


In ignorance of this female malice 
The lawyers still rely on Alice. 
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COURT OF APPEAL 
(Somervell, Birkett and Hodson, L.JJ.) 
EXECUTIVE vv. WOKING URBAN 
COUNCIL AND ANOTHER 
June 10, 1952 
Rating—-Railway hereditament—-Mansion used as residential staff 

training college—Premises “ occupied as a dwelling-house “ 
Lecal Government Act, 1948 (11 and 12 Geo. 6, c. 26), s. 86 (1), 


RAILWAY DISTRICT 


pr riko 

The Railway Executive were occupiers of a mansion which they 
used as a residential staff training college for their employees. The 
premises were used partly for instructional purposes (admittedly non- 
rateable), partly as living accommodation for students, with servants’ 
and housekeeper’s quarters, and partly as a common room for stu 
dents. Employees were selected to attend courses not only for training 
and instruction, but to see how they acted in circumstances as 
near as possible to those of normal social intercourse, and for this 
purpose students were required to cat and sleep on the premises 
Courses lasted from one to four weeks. 

Held: although residence at the college was part of the training 
course, the premises, other than the instructional part, were “ occupied 
as a dwelling-house ” within the proviso to s. 86 (1) of the Local 
Government Act, 1948, and, therefore, they did not form part of a 
railway hereditament and were assessable to rates 

Railway Assessment Authority v. Great Western Ry. 
112 J.P. 88 applied 

Counsel: Rowe, Q.C., and Squibb, for the Railway Executive ; 
Sir Arthur Comyns Carr, Q.C., and Maurice Lyell, for the rating 
authority and valuation officer. 

Solicitors : M. H. B. Gilmour for the Railway Executive ; 
of Inland Revenue for the respondents. 

(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


Co. (1947) 


Solicitor 


CHANCERY DIVISION 
(Before Danckwerts, J.) 
ATTORNEY-GENERAL v. COLCHESTER CORPORATION 
June 10, 11, 12, 16, 1952 
Market—Stallage charges—Different charges 
resident stallholders—-Reasonableness. 

Action by the Attorney-General on the relation of one Edgar 
Hunt, general secretary of the National Market Traders’ Federation, 
against the corporation of the borough of Colchester, the owners of 
a market held once a week on Saturday in High Street, Colchester 
The plaintiff claimed a declaration that the amounts demanded by 
the corporation by way of stallage, i.e. rent for the occupation by 
stalls of sites in the High Street, were unreasonable and excessive, 
and he sought an injunction restraining the corporation from charging 
excessive amounts by way of stallage. 

The corporation were the owners of an ancient market which had 
existed before the beginning of legal memory, and were also the 
owners of the soil of the site where the market was held. The franchise 
of market had been confirmed in many charters, but the charges to 
be levied for stallage had never been regulated by charter, custom, 
statute, or statutory order. A schedule of stallage charges was published 
from time to time. The maximum number of stalls permitied by the 
available space was about fifty. In 1819 the charge was 2d. irrespective 
of space and was levied only on traders who resided outside the area 
of the borough, and this rate continued until 1922 when the charges 
were increased to 6d. for resident traders and Is. for non-resident 
traders, sellers of fish being charged double in each case. In 1929 
charges according to linear foot frontage were introduced, being 4d. 
per foot for residents and 6d. per foot for non-residents. In 1946 a 
new scale of charges was adopted under which traders residing within 
the borough paid Is. 3d. per linear foot, traders residing within ten 
miles of the borough paid 2s. per linear foot, and traders residing 
outside that area paid £1 (reduced in 1949 to 10s.) per foot. The 
plaintiff alleged that this scale of charges was unreasonable and 
excessive 

Held: where stalls were taken by stallholders voluntarily and for 
their own convenience and the charges to be made for stallage were 
voluntarily agreed between the owner of the soil and the stallholders 
and were not limited by custom, statute, or order the amount of the 
charges made by the owner could not be challenged, and, therefore, the 
charges and conditions must be accepted as operative and the action 
failed. 


for resident and non- 


Judgment for defendants 
Counsel : Hunter-Brown for the plaintiffs; Sir Andrew Clark, Q.C., 
and J. L. Arnold, for the defendants. 
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NOTES OF CASES 


Siddons & Co 


town clerk, 


Scorah 
C atchpe 


Beveridge & Co., for Neal, 
Sharpe, Pritchard & Co., for N 


Solicitors 
Sheffield ; 
Colchester. 

(Reported by R. D. H. Osborne, Esq., Barrister-at-Law.) 


QUEEN'S BENCH DIVISION 
(Before Lord Goddard, CJ., Hilbery and Devlin, JJ.) 
HITCHCOCK ¥. W.B. AND OTHERS 
May 27, 1952 
parents— Unreasonabl 
unreasonable withholding of 
tdoption Act, 1950 (14 Gee. 6 


Adoption — Consent withholding — Circum 
stances amounting to 
Consideration of benefit of child 
c. 26), 8. 31) 

Case Statep by Newport (Mon.) borough justices 

Robert Hitchcock (“the father”) and Isabella Hitchcock (* the 
mother ") were married in June, 1949, the mother being pregnant 
at the time. At the time of the marriage the father had a criminal 
record, and in July, 1949, he was put on probation for larceny. In 
that month, after six weeks of married life, the mother left him, 
and thereafter she never asked him to support her or took proceedings 
for maintenance against him. In February, 1950, a child was born, 
and in March, 1950, he was put out to nurse with foster parents by 
the mother. In May, 1950, the father was sentenced to four months’ 
imprisonment, and on May 25, 1950, the mother obtained an order 
from the justices for the custody of the child. In September, 1950, 
the father was convicted by a metropolitan magistrate of larceny 
Sentence was postponed, and in April, 1951, he was placed on proba- 
tion. Since December 6, 1950, he had been employed as a ward 
orderly at a hospital and was a good worker and behaved himself 
satisfactorily 

On April 17, 1951, the father applied to the justices for an order 
giving him the custody of the child, and on the refusal of the justices 
to make the order, he appealed to the High Court. Romer, J., dis- 
missed his appeal, being of opinion “that the [father] seemed to 
want to have the infant, but that it was quite impossible to hand 
it Over to him, and that it might be in the best interests of the infant 
that he should be adopted into a good home, but that if the infant 
was not adopted nothing in those proceedings . . . would prejudice any 
future application by the father to have the child.” The child was 
then placed by the foster parents, with the consent of the mother, 
with the respondents W.B. and F.E.B., who applied to the justices 
under the Adoption Act, 1950, for their consent to the adoption of 
the child by them. By s. 3 (1) of the Act: “ The court may dispense 
with any consent required by para. (a) of s. 2 (4) of this Act if it 
is satisfied (c) in any case . that [the] consent [of the person 
whose consent is required] is unreasonably withheld.” The only 
ground on which the justices were asked to dispense with the consent 
was that the custody was in the mother and that the father had been 
refused the custody both by the justices and Romer, J. 

The justices found that the mother had at all times refused to 
disclose to the father the place where the infant was, or to forward 
to the infant a cot and other articles which the father had purchased 
for it, and that the father had always wanted the infant to remain 
his child and that he wished to carry out his parental duties to it, 
but that he had not available a home where it could be received 
immediately, and that, if an adoption order were not made, it was 
his intention to put the infant in a nursery home where he could 
contribute to its maintenance until such time as he could have it 
with him. They held that on the evidence the father had acted 
unreasonably in withholding his consent to the adoption of the 
child by W.B. and F.E.B., and made an adoption order in their 
favour. The father appealed to the Divisional Court. 

Held, that different considerations applied on the making of an 
adoption order from those which applied on the decision of a question 
of custody, and that the mere fact that an adoption order would 
be for the benefit of the child did not answer the question which the 
justices had to decide in the present case, namely, whether a parent 
was withholding consent unreasonably. On the facts found by the 
justices it could not be said that the father had acted unreasonably 
in withholding consent. The appeal must, therefore, be allowed 

Counsel: Maude, Q.C., and W. M. Huntley, for the appellant ; 
Herrick Collins for the proposed adopters, the adoption society, and 
the county borough council. 

Solicitors : Woodcock, Ryland & Co., for Vicary & Knight, War- 
minster ; David Morris, Newport, Mon. ; Withy, King & Lee, Bath ; 
Sylvester & Mackett, Trowbridge. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 
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Although the law (in Denmark) does not lay down any fixed limit 
of alcoholic intoxication which shall determine whether a charge 
may be preferred, a fairly definite court practice has gradually taken 
shape, as follows : If a motorist is proved to have driven, or to have 
attempted to drive a motor vehicle with an alcoholic concentration 
of 1/000 (one per thousand) or over in the blood, he is normally 
always prosecuted and ts normally nearly always sentenced to liberty 
punishment, varying from ten to thirty days’ imprisonment. Before 
the war it was not unusual for those concerned to be fined, but this 
practice has now been abandoned on account of the greatly increasing 
number of offences If the alcoholic concentration of the blood 
is under | 000 no charge will normally be preferred. In cases of doubt 
the facts are passed to the Medico-legal Council for a report ; 
determination to proceed, or otherwise, rests on this report 

Amongst the conditions, under the Danish Motoring Law, before 
a driving licence is issued there is a stipulation that the person con- 
cerned must be sober. If it is found that a motorist fails to continue 
of sober habits, the police can withdraw his licence administratively 

The population of Copenhagen, the capital, is 730,000 and the 
figures regarding drunken motorists for the years 1946 to 1950, 
inclusive, were: 471, S515, 478, 428 and 438 respectively * These 
figures are relatively very high,” comments a Danish writer 

As already indicated the Danish police have powers unknown to 
the constabulary in this country. If often happens in Denmark that 
motorists are stopped by the police. If the driver smells of alcohol 
and his behaviour gives the indication that he cannot drive in a safe 
manner, he is arrested automatically and taken to a police station, 
where a medical examination follows 

Offences of driving, or being in control of motor vehicles, whilst 
under the influence of drink or drugs are increasing in England 
Safety on the roads is jeopardized by such persons and it appears evident 
that soon further action will have to be taken to deal with this grave 
problem 


COMMONS, OPEN SPACES AND FOOTPATHS 
PRESERVATION SOCIETY 
ANNUAL GENERAL MEETING 

The Annual General Meeting of the Commons, Open Spaces and 
Footpaths Preservation Society opened with the address of the 
President (Sir Arthur Hobhouse) who began with the announcement 
that owing to illness, Sir Patrick Abercrombie was unable to attend 
and address the Meeting The President stressed the tremendous 
amount of work which the Society had accomplished during 1951, 
and congratulated Mr. Baker, who had retired from the Secretary- 
ship at the end of that year on his recent honour (O.B.E.) in the 
Queen's Birthday List. He passed on to deal with the threats to 
commons by agriculture and forestry, and said that the proper balance 
of these claims with the equally important claims on the commons 
to provide open spaces for the public was a difficult problem which 
the Society had already under active consideration. The review of 
access land would entail extra work for the Society when the making 
of access orders or agreements covering open country was under way ; 
already the survey of public paths had made heavy calls on the advice 
of the Society and the diversions and closures of paths under the same 
Act was a fresh burden which the Society must shoulder by scrutiniz- 
ing every application as it arose, to see that the public were not the 
sufferers. He thought that in some cases the diversion of public paths 
round the edges of fields, especially where crops were growing, was 
an advantage to everyone, but he feared that the powers given by 
the National Parks Act were being used for purposes other than 
those intended by the Act (for example, to implement planning 
permission) Referring to the ploughing of paths, the President 
remarked that farmers were not giving notice of their intention to 
plough, nor restoring paths after ploughing, although the right to 
plough paths was a great concession made by the Society when the 
National Parks Bill was in progress, and farmers should play fair 
when taking advantage of the concession. On the financial side, the 
position of the Society has worsened in that while it had more work 
than ever to all its income came from voluntary subscriptions, 
which individuals and the smaller authorities, with their reduced 
spending power, were often unable to keep up nowadays. The solution 
might be the aid of a central, or local, Government Grant, if that 
could be accepted without the slightest sacrifice of the Society's 
independence. At present the Society was doing a lot of work for 
the Government and saving them money 

In conclusion, the President mentioned the loss sustained by the 
deaths of Sir Philip Buckland, Miss Barbara Evans and Mr. Horne 
All were members of the Executive Committee for many years. Suir 
Philip Buckland with his legal knowledge and experience rendered 


do 
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a great service on many occasions as an arbitrator, while Mr. Horn 
was a sound and able legal adviser. They welcomed as a new member 
on the Executive Committee, Mr. Anthony Greenwood, M.P., and 
congratulated an old one, Sir Edward Keeling, on his knighthood in 
recognition of his many public services. 


NATIONAL HEALTH SERVICE CHARGES 


The National Health Service Act, 1952, which came into operation 
on May 29, 1952, makes further provision with respect to the making 
and recovery of charges for services under the Act of 1946, including 
power for the Minister of Health to make regulations. That power has 
been exercised in three statutory instruments, referred to below, laid 
before Parliament on May 23 (the day after passing of the Act) and 
subject to possible annulment following “ prayers” within forty 
sitting days of Parliament ; date of operation of the statutory instru 
ments is June |, 1952. A fourth statutory instrument laid at the same 
tume under the Act of 1946 increases from six to twelve shillings a day 
the charge which may be made for accommodation in a single room 
or small ward of a hospital ; this instrument is the National Health 
Service (Pay-bed Accommodation in Hospitals, etc.) Amendment 
Regulations, 1952 (S.1. No. 1022) 

General power to make, recover, remit or repay any charge is 
conferred by the Act of 1952, s. 1, in respect of the supply of drugs, 
medicines or appliances. Several exceptions made in the Act include 
the supply (and, by construal, replacement and repair) of any appliance 
for a person who is under sixteen years of age or is undergoing full- 
time instruction in a school within the meaning of the Education Act 
1944 The National Health Service (Charges for Drugs and 
Appliances) Regulations, 1952 (S.I1. No. 1021) define “ drugs and 
appliances ™ as drugs, medicines or prescribed appliances supplied by 
or on the order of a medical practitioner and prescribed drugs or 
medicines supplied on the order of a dental practitioner. The pay- 
ment to be made under r. 3 by the person supplied is (a) a scheduled 
charge for specified appliances comprising elastic hosiery, and (5) 
one shilling for “ drugs and appliances ™ supplied by virtue of every 
prescription form not including a scheduled appliance. A chemist ts 
under no obligation to supply drugs and appliances except upon pay- 
ment of the appropriate charge, and an Executive Council is required 
by r. 4 to reduce an amount payable to a person providing 
pharmaceutical services by sums corresponding with charges made 
provision of a similar character is made by r. 6 in respect of drugs and 
appliances supplied by a medical practitioner, and by r. 7 in respect of 
drugs supplied by a dental practitioner 

The National Health Service (Hospital Charges for Drugs and 
Appliances) Regulations, 1952 (S.1. No. 1023) provide that an 
unexempt Outpatient shall pay (a) one shilling in respect of the drugs 
supplied (otherwise than for administration in the hospital) on any 
one occasion, and (4) the charge specified in a schedule as appropriate 
to various appliances and kinds of repairs to surgical boots and shoes 
“ One occasion ™ for the supply of drugs is deemed to cover different 
times if the drugs are supplied at or following an attendance at the 
hospital and before a succeeding attendance for treatment is made 
In addition to exemptions from charge made by the Act of 1952, the 
regulations cover persons in receipt of national assistance grants, 
persons receiving treatment of a disability accepted for an award by 
the Minister of Pensions and for which that Minister may defray any 
necessary medical or surgical expenses, and a patient whose change of 
condition necessitates replacement of an appliance before the normal 
time. 

Charges for dental treatment authorized by the Act of 1952, s. 
are in respect of any services provided as part of the general dental 
services under the Act of 1946, part 4, other than a number including 
the supply or replacement of appliances described in the schedule to 
the National Health Service Act, 1951 (which previously provided for 
certain charges); services provided in pursuance of a contract or 
arrangement under which the first examination took place before 
May 29, 1952; and most services provided for a person who, on the 
date of the contract or arrangement for the services, is under twenty- 
one years of age, or is an expectant mother or has borne a child within 
the previous twelve months. The charge payable “ in pursuance of 
any contract or arrangement ™ is the fee currently authorized by regu- 
lations in respect of all services so provided, or £1, whichever is the 
less ; but a charge under the Act of 1952 is aggregated with any under 
the Act of 1951, in respect of the same contract or arrangement, 
in keeping within a maximum of £4 Ss. Od. 

The National Health Service (Charges for Dental Treatment) 
Regulations, 1952 (S.1. No. 1020) provide that an authorized charge 
may be made and recovered by a dental practitioner as a simple 
contract debt; other machinery set up in the regulations covers 
formal acknowledgment by a dental patient of obligation to pay the 
charge, a declaration to be obtained by a dentist that a claimant to 
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exemption from charge 1s properly entitled; and reduction of pay- 
ments by an Executive Council to a dental practitioner by an amount 
equal to patients’ fees receivable by him 

4 charge authorized by the National Health Service Act, 1951, or 
a charge for dental treatment under the Act of 1952, s. 2, may, by s. 3 
of the latter Act be abolished or lessened by Order in Council, but 
such an Order may be revoked or varied by a subsequent Order. The 
Minister of Health may remit charges for dentures supplied by teaching 
hospitals, if it is expedient in the interests of dental training of 
education. Local authorities may, following amendment of the Act 
of 1946, s. 22 (2), make charges in connexion with day nurseries 
4 person guilty of an offence under the Act of 1952, s. 6, is liable on 
summary conviction to a fine not exceeding £100 or to imprisonment 
for a term not exceeding six months or to both 


NEW DESIGN FOR BELL WEIGHTS 


A new design for bell weights of } ez. to 14 /b. denominations is 
to be introduced by the Board of Trade on January 1, 1954 

he new design, which has been adopted after consultation with 
manufacturers is a simplified type, easy to produce and convenient 
to handle 

From January |, 1954, the new type will be the only type of bell 
weight of these denominations which can be verified by Inspectors 
of Weights and Measures. Until that date, however, weight manu- 
facturers can have their existing stocks verified by inspectors in the 
usual way. Stocks of old design bell weights thus verified, and all 
verified weights already in use by traders, will continue to be valid 
after January |, 1954. 

These changes are made by the Weights and Measures (Bell 
Weights : Verification and Stamping) Regulations, 1952. (S.1. 1952 
No. 1119). Production and verification of weights of other permitted 
shapes (i.e., flat circular weights, bar weights and ring weights) are 
not affected. The gradual introduction of the new design will ultimately 
result in all bell weights in use being of a uniform type 


ROAD ACCIDENTS APRIL, 1952 


Casualties on the roads of Great Britain in April were 566 more 
than in the same month last year, totalling 16,615, of which 339 were 
fatal. 

This year April included the Easter holiday, which in 1951 fell 
in March. Taking March and April together (in view of the different 
incidence of Easter in the two years) total casualties for the two months 
in 1952 were 1,899 fewer than in 1951 

Comparing April, 1952, with April, 1951, pedestrian casualties 
(totalling 4,403) were 373 fewer this year than last and the number 
of pedestrians killed (150) was twenty-two less. Figures for all other 
road users, except drivers, showed increases 


LEGAL AID FINANCE 


Receipts amounting to £188,380 other than £230,000 from Govern- 
ment grant in aid, of the Legal Aid Fund established pursuant to the 
Legal Aid and Advice Act, 1949, were rather more than one-half 
of payments totalling £346,250 during the year ended March 31, 1951, 
set out in an account forming part of House of Commons’ Paper 
No. 166. Apart from general suspicion resting upon accounts based 
on receipts and payments, rather than income and expenditure, as a 
guide to annual cost, operations pertaining to the Legal Aid Fund 
were in less than full swing as regards income and expenditure during 
the latter half of the financial year 1950-51. Nevertheless, the figures 
have some interest. 

Administrative charges of a recurring nature totalled £160,389, 
including £79,860 for staff salaries and wages, £28,213 for printing, 
stationery, postages and telephones, and £24,652 for travelling and 
subsistence allowances and committee attendance fees. Assisted 
persons’ cases dealt with by salaried solicitors of The Law Society's 
Divorce Department under the Act of 1949, s. 6 (7), involved recurring 
charges totalling £90,945, including £71,283 for staff salaries and 
wages, and £12,304 for rent, rates and insurance. Receipts derived 
from assisted persons were principally under two headings, viz., 
£113,740 from contributions under the Act of 1949, s. 2 (2) (c), and 
£70,318 from damages and other moneys recovered on behalf of 
assisted persons (some of which went towards £38,607 paid out in 
respect of refunds of contributions under s. 3 (3), damages and other 
moneys recovered on behalf of assisted persons) 

Some paragraphs extracted from the report of the auditor appointed 
by the Lord Chancellor, and embodied in the report of the Comptroller 
and Auditor General, suggest that tardy or initially inferior adminis- 
trative organization raised difficulty in securing satisfaction that 
proper action had been taken to effect the collection of all sums 
receivable by the Legal Aid Fund prior to March 31, 1951; the 
difficulty was ascribed to the necessity of adapting records and system 
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KILLING A COW WITHOUT 


At Camborne Magistrates’ ¢ rton May 6 
prosecuted by the Ministry of Food for having 
consumption a cow without a licence granted t 
of the Minister, contrary to art. 2 (1) of the I 
Slaughtering) Order, 1947 

The case for the prosecution was that Ministry inspectors 
visited the farm of one of the defendants one morning in December 
last. Standing near a Dutch barn in a field were the two defendants and 
a third man. There was also near the barn a motor lorry loaded with 
some bales of hay he barn was built round with hay 
through which a passage-way had been lef this 
passage-way, the inspectors came to a cleared f the 
barn, where they found the carcase of a cow hanging on the crooks of 
a pulley suspended from the roof of the bar Direct the 
carcase was an iron perforated grating covering a nif { king 
or feeding trough which was sunk into the ground vas 
filled with blood which had apparently dripped fron 
the cleared space there was a table, butcher's k ‘ 
rifle with a silencer attached. When the two inspectors emerg 
the barn, the two defendants were still outside, but the th had 
gone Asked for an explanation, the two defendants said that the 
previous evening they had found the cow lying under a hedge cat 
pain. It had obviously attempted to jump the hedge and had 
a leg. To save the animal further suffering, the two defenda 
they decided to kill it 
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year of the scheme’s operation (to September 30, 1951), showing that 
over 67,000 applications for aid were made and 40,184 certificates 
were issued; these and other statistics and the substantially larger 
expenditure which will appear in subsequent annual accounts will 
help to honour the trme-hallowed axiom that justice should not only 
but be seen to be done 


IN MAGISTERIAL AND 
COURTS 


slaughtering The carcase was removed to the Collecting Centre, 
where it was examined by the meat inspector in the presence of the 
two defendants. The inspector could find no signs of any injury 
to the beast 

The defendants, who pleaded Not Guilty, based their defence on 
(a) art. 3 (i) of the Order, which provides that the restriction on the 
slaughter of livestock imposed by art. 2 should not apply “ where the 
slaughter is immediately necessary or desirable on account of accidental 
injury to or the illness of livestock,” and (4) art. 4 (1) (@) which 
provides that where any livestock had been slaughtered pursuant to 
art. 3 (i) the owner of the livestock at the time of the slaughter or 
some person on his behalf should give notice of the slaughter, 
within twenty-four hours of slaughter to the District Chairman of 
Auctioneers at the collecting centre nearest to the place of slaughter 

With regard to (a) the defendants contended that in the condition 
they found the cow slaughtering was the best course to adopt and 
in doing so they acted humanely ; and as to (5) the Clerk to the 
District Chairman of Auctioneers gave evidence that the wife of one 
of the defendants called at his office sometime between 10 and 11.30 
a.m. on the morning of the Ministry's inspectors’ visit to the farm, and 
gave notice of the slaughter. The clerk was unable to state the exact 
time notice was received of the casualty and the farm was about three 
miles from his office 

It was urged finally on behalf of the defendants that the prosecution 
had failed to shake the defence that the animal had been a casualty. 
“ The defendants did not stand to gain by the illicit slaughtering of 
this animal ™ said defendants’ solicitor, “ they lost by it for this was 
an animal in milk for its third calf. It would have been far more 
valuable alive. To my mind, it is a complete answer that the casualty 
had been notified.” 

The magistrates decided to convict, arid each defendant was fined 
£100 and ordered to pay £25 towards the costs of the prosecution 


COMMENT 


he done 


The substantial fines imposed in this case indicate the gravity of the 


offence. It is well-known that offences of a similar nature are being 
committed on a large scale up and down the country and as it is 
clearly contrary to the best interests of the country in these difficult 
days that offences of this nature which lead to black market offences 
should be permitted to flourish, it is gratifying to note the salutary 
manner in which the local magistrates disposed of this case which 
attracted wide publicity in the area 
(The writer is indebted to Mr. D. W 
Penwith Justices, for information in regard to this case.) 


NEW COMMISSIONS 
CARLISLE CITY 
William Almond, 36, Baird Road, Carlisle 
Mrs. Marjorie Grace Bloomer, Birkby House, Carlisle 
Colonel John Lawie Burgess, O.B.E., 2, The Abbey, Carlisle. 
William Rodgers Foster, 126, Warwick Road, Carlisle 
Thomas Dawson Lancaster, 33, Greystone Road, Carlisle. 
Thomas White, 66, St. James Road, Carlisle 
CARMARTHEN COUNTY 

Ffairfach, Llandilo 


Thomas, clerk to the East 
R.L.H. 


Thomas Francis, Cwmisaf Farm 

Mrs. Arianwen Jones, The Briars, Latimer Road, Llandilo 

Frederick Howells, 2a, Florence Street, Llanelly 

Brinley Thomas, 13, Havard Road, Lianelly 

Miss Vivia Mary Walters, Nantyfelin, Johnstown, Carmarthen 

CORNWALL COUNTY 
Margaret Steer, St. Mary's Vicarage, 
SURREY COUNTY 

Mrs. Elizabeth Ann Long, Slynes Oak, Chelsham, Warlingham, 

Surrey. 


Launceston. 


Mrs 
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THE WEEK IN 


PARLIAMENT 


From Our Lobby Correspondent 


AFFILIATION ORDERS BILL 

Moving the Third Reading of his Affiliauion Orders Bil 
Robert Crouch (Dorset North) said in the Commons that i 
bring the maximum payments that could be awarded by a magistrate 
court to the mother of a child born out of wedlock into line with the 
payments which could be awarded in respect of a child born in wedlock 
when the father had deserted the mother and child 

He went on to say that there were many more children born out of 
wedlock in this country than was generally realized. The figure was 
about 32,000 a year. That did not mean that all those mothers would 
be applying to the magistrates’ courts, because private arrangement 
were sometimes made 

There had been a unanimous feeling in the House that, whether 
a child was born in or out of wedlock, the mother should be able to 
secure the same financial assistance towards its upbringing. He had 
received a number of letters from people and organizations suggesting 
that certain things should be included, but the Bill dealt only with 
the payment of a maximum of 30s. a week, and also extended the 
period in which education could be given up to the age of twenty-one 

The Joint Under-Secretary of State for the Home Department 
Sir Hugh Lucas-Tooth, expressed Government support for the Bil! 
which was also welcomed by Mr. Chuter Ede (South Shields) and 
Mr. Geoffrey de Freitas (Lincoln) 

The Bill was unanimously read a Third time, and now goes to the 
Lords 


M 


would 


MAINTENANCE ORDERS 
Mr. C. C. Poole (Perry Barr) asked the Attorney-General in the 
Commons whether he was aware of the existing difficulty in enforcing 


and what action he was 
stices arising from that 


maintenance orders made in the High Court ; 
prepared to take to remedy the present inj 
state of affairs 

The Attorney-General, in reply, said he assumed that Mr. Poole 
was referring to the difficulues experienced in enforcing maintenance 
orders in the High Court by means of judgment sun The 
Lord Chancellor was considering what steps could be taken to improve 
and reduce the cost of the existing procedure 


PERSONALIA 


APPOINTMENTS 


Mr. T. W. Fagg, D.F.C., deputy clerk of the Chislehurst and Sidcup 
U.D.C., has been appointed clerk of the council to succeed Mr. E. T 
Chater, O.B.E., who retires on October 31, 1952. Admitted in 1937 
after serving his articles with the late Mr. H. O. Hilary, clerk and 
solicitor to the Bingley U.D.C., Mr. Fagg became legal 
to the Chislehurst and Sidcup council in 1939 and was appointed 
deputy clerk in 1946. During the war he served in the Royal Air 
Force (Bomber Command). Mr. Chater retires after more than 
forty-five years local government service and entered the service of the 
former Chislehurst U.D.C. in 1911. He was appointed the first clerk 
to the newly created Chislehurst and Sidcup council in 1934, 


RETIREMENT 
Col. J. A. Paterson, county surveyor to the Radnorshire county 
council for twenty-two years, has resigned his position, 


WNons 


assistant 


THE FOURTH ESTATE 


A private member's Bill to amend the law of defamation has 
been going through Committee, and if it should eventually be 
passed into law there will be a considerable extension of the 
defences available to newspapers in libel suits. Many lawyers 
will agree that the technicalities of the present law have some- 


times been abused by plaintiffs who have suffered no real damage, 
and that many such actions are merely financial speculations 
thinly disguised. It may be doubted, however, whether news- 
papers have been the principal sufferers, though in the nature 
of things their complaints of the present state of the law are 
more articulate than those of others. 

The allegation that the freedom of the press is in danger is 
usually an effective battle-cry to arouse the fighting instincts 
of the politically-minded Englishman, and also (for different 
reasons) those of the journalist. But it is sometimes forgotten 
that freedom is apt to degenerate into licence, particularly when 
freedom is coupled with power. The power of the press with 
its readers numbered in millions, is a terrifying thing, and has 
become more potentially dangerous since the effectiveness of 
propaganda was tested and proved in the 1914 War. The words 
of Lord Acton—the fiftieth anniversary of whose death has 
recently been celebrated—are more terribly true today than 
when they were written—** Power tends to corrupt, and absolute 
power corrupts absolutely.” It requires the character of an 
archangel to enjoy power without yielding to the temptation to 
abuse it, and history unfortunately teaches that democracies are 
no more immune from the disease than autocratic rulers. Nor 
are there many archangels to be found in the journalists’ ranks. 

The press in this country, catering for all classes, displays 
the most extraordinary variety, not merely in political views, but 
in matters of taste, literary style, social interests, morality and 
cultural values. The gulf between the highest and the lowest 
is as wide as that in any other literary medium. Since human 
beings are infinitely variable, this ought not perhaps to surprise 
us ; yet the reader who has limited himself (as readers do) for 
many years to the sober columns of The Times or The Manchester 


Guardian, will find himself, if he dips one day into the sensational 
pages of the Daily or the Sunday —, in a world as bizarre 
and as foreign to his mentality as if he were transported from the 
sacred precincts of the Athenaeum to the saloon of some Wild 
West town in the roaring ‘forties. 

It is peculiarly reassuring to be able to cling to something 
changeless in an ever-changing world, and many of us stil! have 
a fellow-feeling for Soames Forsyte who, in 1886, in the first 
shock of desperate indignation at his wife's infidelity, ** opened 
The Times with the rich crackle that drowns all lesser sounds 
and, barricaded behind it, set himself steadily to con the 
news " (The Man of Property, Part Ill, c. 4). The sedative effect 
of the gesture can still be experienced today by those who, 
through habit or inclination, remain faithful to that great 
Institution of British Stability which has its home in Printing 
House Square, where the long tradition of sobriety, good taste, 
common sense and sound literary style has remained unbroken 
(save for some regrettable lapses in the early nineteen-twenties) 
for close upon two centuries. Empires have fallen; social 
systems have been revolutionized ; parliamentary standards 
have declined ; scientific advance has brought the human race 
to the verge of extinction; but the make-up of The Times, 
the leading articles, the news-pages, the law reports, the financial 
columns and the musical and dramatic reviews still preserve 
their consistent character—a solid rock in the midst of a howling 
tempest. 

At the other end of the scale we are in a grotesque country 
of shifting sands, angry waves and monstrous denizens of the 
deep. There are the illustrated papers intended (like the 
American “ comics ”’) for that large proportion of the population 
who cannot or will not read. Idle futility is the /eit-motif 
Picture on the front page, very nearly life-size, of Miss Gaby 
Snooks, the film-star, wearing the costume that shocked the 
bathing-beaches at Dinard. Picture on the back page of Mrs 
Amelia Gubbins, of Brixton, with her two children and the dog, 
who found a five-pound note in the dustbin. Snappy portrait 











428 JUSTICE OF THE PEACE 
on the middle page of the Hon. Lydia Buzzard, with a mouth 
like a letter-box, who has courageously determined upon an 


exacting course of training as a mannequin for fancy underwear 


Paragraphs and snippets, in al! directions, about the bus-driver’s 
wife who thought she had twins but found it 


nearly won £10,000 in the pools ; 


was only indies 


tion: of the bank<lerk who 
and of the B.B.C. comedian who used an un-B.B.C. word which 
never, never could have been in his script And here and there, 
if you look very hard, a scrap or two of news about the Korean 
War (so far as it clevant to the visit to the troops of Miss 
Daisy Vox, the ), or about the flight of a new 
air-liner (limited t the experiences of the pretty, blonde 
stewardess) 

Then there are the cheaper dailies, always angrily castigating 
somebody or something in the leader-<column, ingeniously 
twisting items of news to suit their particular political or social 


prejudices, mingling fact inextricably with comment, and never 


giving irate account of any subject with 


Finally there are certain of the popular Sunday 


by any chance an acc 


which they deal 


papers, to which one may deservedly apply Lloyd George's 
famous phrase written by office-boys for office-boys.” 
Sensationalism, with an undertone of pornographic suggestion, 


is the keynote 


new 


The journalese in which they are composed is 


almost a language there is an abundance of clichés, of 


which the most pernicious is the insistent use of substantives in 


an acyjectival sense Maytairr Vice Den Scandal” even 
“ Hush-Hush Atom Plane Spy Ring Sensation These tele- 
graphic headlines reminiscent, in their structure, of the Chinese 
language, are bidding fair to drive pure English out of the 


newspapers altogether ; a particularly irritating habit is that of 


dropping the conjunction substituting a comma, in the 


“ Man, 


and, 
American style, to give an impression of 


Wife Stole, Lose Job 


urgency 


As to the subject-matter of these journals, it is impossible 
not to admire their dexterity in keeping, as Sir Toby Belch 
expresses it, o' the windy side of the law Starting with the 


more lurid of the week's matrimomal causes, tricked out with 
suitably picturesque headlines and sub-titles, they proceed down 
the scale, through the reports of murders, assaults and other 
violent felonies, to the sexual offences, normal and abnormal, 
that form the real piéce de résistance. Embellished with sufficient 
detail to enable even of poor and 
intelligence to surmuse precisely what happened, these reports 


persons imagination low 
are yet so ingeniously seasoned as to conceal the pungent flavour 
of obscenity. Bodies are ‘naked " but un- 
clothed ” ; nobody commits rape, but only “ a grave offence ” 

there are no brothels, but only “ certain premises,” and so on 
It is difficult to know which is more nauseating—the insatiable 
appetite for these putrid tit-bits, or the mealy-mouthed methods 
of those who purvey them 

Space will not permit more than a brief reference to the 
romantic columns dealing with problems of the heart, some of 
which are so idiotic that one strongly suspects their being com- 
posed ad hoc, in the editorial sanctum, by the omniscient person 
who gives advice to his (or her) correspondents in a flood of 
sentimental gush. And finally we may mention in passing the 
lucubrations of the tame astrologers, whose popularity shows the 
truth of the aphorism of Edmund Burke, that “ superstition 
is the religion of feeble minds.” 

Since the greater part of the population draws its mental 
sustenance from this kind of source, the picture is a frightening 
one. Having regard to the present standard of popular educa- 
tion, it is difficult to see where the remedy lies. We can but look 
forward hopefully to a remote millenium when (to adapt the 
words of Plato) the social reformers will be newspaper-proprietors 
and the newspaper-proprietors social reformers A.L.P. 


never always 
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Child Adoption in the Modern World. By Margaret Kornitzer. London: 
Putnam & Co., Ltd., 42 Great Russell Street, W.C.1. Price 16s. 


The law of adoption in this and many other countries is quite modern 
and it is true, as the author says, that modern adoption is still experi- 
mental and the effect of “ mass " adoption on society is unplumbed. 
Statistics show that “ mass adoption” is no exaggeration, and that 
every year the number of persons, many of them now adults, who have 
been adopted, increases steadily 


In this book, the author deals with the whole subject of adoption in 
its various aspects, social, psychological and legal. The question how 
the adopted child will get on with his adoptive parents is naturally 
regarded as of prime importance, but there is also the question of the 
way in which he will be regarded and treated by the relations and 
friends of the adopters. There is reason to be quite hopeful as to the 
results of legalized adoption, but a book like this one shows that it is 
worthwhile to seek what information is available and try to get at the 
real position 

Legal procedure in the three types of court having jurisdiction in 
England is given in some detail and is brought well up to date. There 
is a useful discussion on the subject of the guardian ad litem and who 
should be appointed. The difficult matter of proving the identity of 
the infant when the mother herself is not present as a witness in the 
proceedings is dealt with carefully, and it is pleasing to note that here 
there is no attempt to brush it aside as a mere technicality about which 
the court should not be too exacting. We hope that the statement 


“in practise and certainly in adoption cases every court may 
choose to differ and be a law unto itself Some are easy on the 
residential qualification; others are notoriously difficult,” will not 


be taken as indicating that the discretion of the courts is unlimited 
That is obviously not the author's intention, for later she quotes the 
latest High Court decision, and is evidently anxious to state the law as 
it is, and not as we might wish it to be 

The law of adoption in many other countries is described, so that 
comparisons can be made and readers can form their own opinions 
as to what we may learn from them. The book is indeed complete and 
workmanlike 

There can be very few people who would deny the benefits of legal 
adoption, carefully regulated and wisely administered by the courts 
As the author of this book says: “ A universal social conscience is 
at work on behalf of the * extra marital’ or otherwise deprived child 
and it flowers most tenderly in adoption.” 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 

Tuesday, June 24 
AGRICULTURAL LAND (RemMovat oF SurFace Som) Bit, read la 
CREMATION Bitt, read 3a 
Evecrrictry Suppry (Merers) Bit, read 3a 
Prison Bit, read 3a. 
Costs in Criinar Cases Bit, read 3a 

Thursday, June 26 
VisttInG Forces Brit, read 2a. 


HOUSE OF COMMONS 
Monday, June 23 
Post Orrice (AMENDMENT) Bixt, read 2a. 
Tuesday, June 24 
LiceNsiNG Ar Airports Brit, read Ia. 
Transport Act (1947) AMENDMENT Biit, read la 
PENSIONS (INCREASE) Butt, read 2a. 
Thursday, June 26 
Frnance But, read 3a. 
Post Orrict AND TELEGRAPH (Money) BILL, read 3a. 
Friday, June 27 
AFFILIATION Orpers Bitt, read 3a 
Disposat of UNcotLectep Goons But, read 3a. 
HeatiIne AppuiANces (FireGuarps) Bit, read 3a. 
LANCASTER PaALatine Court (No. 2) Bit, read 3a. 
COCKFIGHTING BILL, read 3a. 
Hypnotism Bit, read 3a. 
DEFAMATION (AMENDMENT) BILL, read 3a. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 


Chichester, Sussex." 


The questions of yearly and half-yearly subscribers only are answerable in the Journal. 


The name and address of the subscriber 


must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


t.—-Adoption——Form of entry in court register 
I should be grateful if you could inform me whether the surname of 
the child, to be inserted in column 3 of Form No. 7 of sch. | to the 
Adoption of Children (Summary Jurisdiction) Rules, 1949 (S.1. 1949 
No. 2397 (L. 32)), ts the child’s original surname or that of his adopter 
Spom 
Answer 
We think our learned correspondent means column 4, and we con 
sider that the infant's original surname should be entered, with or 
without the addition of a statement of the surname by which it ts 
intended that he shall be known 


authority—Two members of 
Bias — Validity of grant 
new licence granted 


2.— Licensing Application by local 

local authority sitting as licensing justices 

Date of “ surrender™ of licence where 
under Finance Act, 1947, s. 73 

My corporation own premises in the borough in respect of which a 
justices’ licence was applied for at the recent general annual licensing 
meeting. The corporation already held a licence for the premises 
which was due to expire in July 1953, but this licence was surrendered 
pursuant to s. 73 of the Finance Act, 1947, and a fresh licence for 
five and a quarter years with altered conditions was applied for. When 
the corporation's application was heard, certain justices who are 
members of the council retired leaving two non-corporation justices 
to hear the application which they granted subject to settlement of the 
monopoly value payable. At the adjourned hearing held a month 
later four justices sat, two being members of the corporation, and a 
condition securing monopoly value was imposed. 

Section 3 (4) of the Licensing (Consolidation) Act, 1910, provides 
that a quorum of the borough licensing committee shall be three. 
Section 3 (1) of the Justices of the Peace Act, 1949, does not apparently 
apply to licensing justices, but attention is directed to R. v. Sunderland 
JJ. (1901) 2 K.B. 357 in regard to bias of justices. 

Please advise (a) whether the licence granted at the first meeting of 
brewster sessions is valid ; (+) if so, is the condition regarding mono- 
poly value imposed at the adjourned meeting properly and validly 
imposed. (c) if the answer to (qa) is negative will the defect be cured on 
confirmation of the licence by the confirmation authority ; (d) if the 
answer to (c) is negative, is the surrendered licence still effective for 
the balance of the period. On this last point please see Carter v. 
Pickering {1949} 1 All E.R. 340. Nos. 

inswer. 

We think, with some doubt, that the licence was granted at the time 
when it was perfected by the inclusion of the settled condition as to 
monopoly value, and on that occasion a quorum was present. But 
although we do not think that the grant would be upset on the ground 
that a quorum of the licensing justices was not present when it was 
granted, we do not think that a procedure whereby an application is 
heard by two licensing justices and granted by four is at all satisfactory. 
We think it not improbable that the two licensing justices who are 
members of the borough council would be held, in proceedings for 
certiorari, to be disqualified for bias ; but until they are so held the 
grant must be presumed to be valid. We think that the point of bias 
should be noticed by the confirming authority. 

If, for this reason or for any other, the grant is not confirmed, or if 
it is quashed in proceedings for certiorari, the surrender of the existing 
licence will not be effective ; in the absence of provision to the contrary, 
such a surrender will not take effect until the grant of an excise licence 
in pursuance of the new licence (Finance Act, 1947, s. 73 (1)). 


3.—Local Government Act, 1933-—Disability under s. 76—Solicitor 
whose firm advises council. 

X is a partner in the firm of XYZ who act as solicitors to the council, 
and X is to be nominated as a candidate for election. His nomination 
paper will be valid ; but if he is elected I should be concerned about his 
position under s. 76 of the Local Government Act, 1933, particularly 
in view of the position in R. v. Rowlands (1906) 70 J.P. 463. As the 
firm does all the council's legal work, X will have a pecuniary interest 
in all advances made under the Small Dwellings Acquisition Acts, 
acquisition of land, and legal proceedings. ALUR 

Answer. 

On the question how far R. v. Rowlands, supra, has to be considered, 
you may find it helpful to look at Lumiey’s notes to s. 76 of the Act 
of 1933. We agree that X, if elected, will have to consider his position 
carefully ; inter alia how far subs. (4) applies in relation to retainers or 
contracts between his firm and the council, and some other contracts 
and other matters. It is primarily his responsibility. 


4.—Magistrates— Practice and procedure—tInterpreter in 
cases -Payment of fee 

In the two divisions to which I am clerk we have a large number of 
camps of Poles and also of some other aliens, Slovaks, Austrians, etc 
The Poles are in a majority. These men are in some cases married to 
Polish or other foreign women and sometimes to Englishwomen 

We have in consequence a large number of petty sessional cases in 
which they figure. Although they have been here some years now, 
they appear to have a very scant knowledge of English, possibly 
through all living together in these camps, or possibly understanding it 
better then they care to admit An interpreter is therefore always 
necessary in these cases and where the charge is a criminal one the 
police provide one and he is generally quite efficient. A certain number 
of the cases are however not criminal charges such as private prosecu 
tions for assault, matrimonial cases, and affiliation cases. In these cases 
the police do not regard it as their duty to provide an interpreter, and 
through want of a better system we ask the parties to provide them 
Usually one or the other of the parties finds a friend who speaks some 
English to whom he probably first of all tells his side of the story and 
this friend acts as interpreter. The clerk of the peace agrees with me 
that I have no authority to pay a proper interpreter a fee from the 
fines and fees account. My justices are often in doubt if one side or 
the other understands the nature of the complaint or the evidence and 
also sometimes whether or not the interpreter is biased by having 
previously heard the story from the party who has brought him. 

Can you sugggest a remedy or what course we ought to take, or any 
fund from which an interpreter can be paid”? All parties would no 
doubt object to paying a fee themselves. 

They are generally poor and appear to earn only small wages. 

Will the provisions of the Legal Aid and Advice Act enable the 
services of an interpreter to be obtained ? Jeep. 


sunumnary 


Answer. 

The position is a most unsatisfactory one, but (except in the metro- 
politan magistrates’ courts) we know of no method of paying for an 
interpreter out of public funds in summary cases. The Legal Aid and 
Advice Act will not affect the matter so far as we are aware. 


5.—Music, etc., licence—Form of conditions 
authorize departure from conditions 

I was very interested in your reply to P.P. 9 at p. 126 ante 

| have recently been appointed clerk to the justices of this division 
and I enclose a blank copy of the form of music and dancing licence 
used by my predecessor. The licence issued to a cinema provided for 
entertainment to which the licence applied taking place between the 
hours of 1.30 p.m. to 10.30 p.m. on weekdays, 3.30 p.m. to 10.15 p.m. 
on Sundays, 9.30 a.m. to twelve noon on Saturdays and 3.30 p.m. to 
10.15 p.m. on Good Friday and Christmas Day. 

One of the cinemas wishes to hold a midweek performance for 
children during their holidays. Saturday morning performances 
are permitted under the licence but any other morning performances 
are not covered. The question now arises whether, and if so, how, 
the justices could grant a licence for the midweek performance. In 
any event it would not appear desirable to empower the cinema for all 
time to hold midweek performances whenever they choose to do so. 

NINE. 


Whether any power to 


Answer. 

The condition governing the hours of opening is worded in the form 
of an absolute prohibition. By adopting this form the justices seem 
to have cut away from themselves any discretion in the matter. 

We suggest that conditions 3 and 4 would be improved by the 
addition of the words “ without the consent of two justices in petty 
sessions being first obtained.” This amendment could be made when 
the licences come up for renewal. 

An urgent matter may be dealt with by the revocation (by consent) 
of the existing licence in accordance with condition 1, and 
application made for a new licence with conditions re-drafted so as to 
give the elasticity which is sought. 


6.—Pet Animals Act, 1951 
wise than for sale. 
Section 2 of the Pet Animals Act, 1951, makes it an offence for any 
person to carry on a business of selling animals as pets in any part of a 
street or public place except at a stall or barrow in the market. It is a 
common practice in this district for rag gatherers to give goldfish in 
exchange for rags to persons above the age of fourteen years and the 


Fish—Keeping for business purposes other- 





men Se 
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question will arise whether such a pers } cal g on the 
business of selling animals 

Anmals are defined in the Act a “ cK m of 
vertebrate.” A further pomt arises under the Act cr 2 stall- 
holders in the corporation market giving goldfish as pr vhere 
hoop-la or similar games are played and the question ari ether 
such staltholders can be said to be keeping a pet sh« ‘ sould 
require the staliholder to hold a licence fer s 1) of the Act 
It will be observed that reference in the A he keep a pet 
shop shall be construed as reference to the car g « premises of 
any nature of a business of sciling anima ss I 

I shall be obliged if you will let me have your opimeor to whether 

(a) goldfish are included in the definition of anin with the 
meaning of the Act 

(>) @ rag gatherer who hanges goldfish f{ i ‘ eet can 
be said to be carrying on the business of selling a val and 

(c) a staliholder in the market who has a all her la or 
similar games are played and offers goldfish as prize « said 
to be keeping a pet shop within the meaning of l ct 

\SLEY 
inswer 

(a) Yes , the creature is a vertebrate 

(+) No; sale is one thing and exchange another 

(ce) No; m order to constitute | “ defined) a pet shop 
there must be a business of selling 1 keeping of ar " tha 
view to selling. If this stall holder keeps animals for 5 x prizes, 


and not for sale, he ms outside the Act 


7. Read Traffic Acts 1934 Act, 5. 38D udan ts n dan- 
gerous driving, to go for trial—Ne case—Subst 1 of charge 
of careless driving by virtue of s. 45. supra 


\ court of summary jurisdiction, when hearing a charge under the 
above section, can find the case not proved and order a charge under 
s. 12 to be substituted 

What is the position when a defendant has elected to go for tral and 
the magistrates find no prima facie case, can they then allow a charge 
under s. 12 to be preferred by the informant or, as in the case of 
summary trial, allow such a charge to be substituted ? 

In a recent discussion on this pomt it was argued that in a case 
where the defendant has elected to go for trial, the court is not sitting 
as a court of summary jurisdiction, and that s. 35 of the Road Traffic 
Act, 1930, does not apply 

I should be glad to have your opinion on the point JONA. 


inswer 

We think that the definition in the Interpretation Act, 1889, s. 13 
(11) of “ Court of summary jurisdiction ™ ts wide enough to include 
examining justices, but, although the point is not free from doubt, we 
do not think that the words in s. 35 “ the court is of opinion that the 
offence is not proved” are appropriate in the case of examining 
justices. In the words of s. 25, Indictable Offences Act, 1848, they 
discharge the accused if they are of opinion that the evidence ts not 
sufficient to put the accused party upon his trial for any indictable 
offence. It is not their function to say whether or not the offence is 
proved because they have no jurisdiction to try it. We think, therefore, 
that s. 35 of the 1934 Act does not apply in such cases. 


8..-Tewn and Country Planning Act, 1947, s. 23 (3)— Application 
with appeal and appeal to court both made— Whether provisos 
cumulative 
An enforcement notice was served by my council on behalf of the 
local planning authority under ss. 23 and 75 of the Act of 1947. The 
time specified in the notice after which it would take effect was twenty- 
eight days 
The person upon whom the notice was served made an application 
to the council within that period for permission to use the land for 
the purpose for which the notice required its discontinuance. The 
council refused this permission, and an appeal was made to the 
Minister of Housing and Local Government; the Minister in dis- 
missing the appeal states in his decision that he (the Minister) “ is 
advised that in these circumstances a decision on the existing legal 


position falls to be given by the court under s 23 (3) ()) and he has 
proceeded therefore to decide the appeal entirely on the merits of the 
matter ™ 

An appeal against the notice has now been made by way of com- 
plaint before a justice of the peace his complaint was laid within 
twenty-cieht days after the Minister's decision. It is contended by the 
complainant that under proviso (a) to s, 23 (3) the enforcement notice 


was of no effect until the Minister determined the original appeal, and 
that the complainant has consequently 
twenty-cight days in which to appeal to a court of summar 
against the enforcement notice 


1 further 


nsdiction 


inder proviso (/ 





Attention is drawn to the case of Perrins v. Perrins [1951] 1 All 
E.R. 1075 

Should the complainant's contention be correct, it would apparently 
mean that from the determination of the appeal by the Minister, the 
council would have to wait a further twenty-eight days before exercising 
their powers under s. 24. 

Would you kindly let me have your opinion on the following : 

1. Whether an appeal against an enforcement notice must be made 
within twenty-eight days after its service, i.¢., within the compliance 
period, to both the Minister and the court of summary jurisdiction in 
the event of its being desired to appeal to both ; 

2. If the answer to 1, is in the negative, whether an appeal to a 
court of summary jurisdiction under proviso (5) may be made within 
twenty-eight days of the Minister's determination of an appeal, against 
refusal of an application under proviso (a) ; 

3, Whether if both the appeals are dismissed, the council must 
allow the complainant a period of twenty-cight days together with a 
reasonable period thereafter to comply with the notice, or whether 
the notice can be enforced immediately upon expiration of the twenty- 
eight days ; 

4. Whether when an appeal has been dismissed, either by the Minis- 
ter or by the court of summary jurisdiction, the council can forthwith 
exercise their powers under s. 24 of the Act, or whether they must wait 
for the period of twenty-eight days to expire ; 

5. In the event of an appeal to the court of summary jurisdiction 
Or to the Minister after an appeal to emher has first been dismissed, the 
council must await the determination of that appeal before exercising 
their powers under s. 24. B.APEX. 

Answer. 

1. In our opinion, no. The questions to be decided are different 
(as is properly indicated by the Minister's decision in this case), and 
the remedies are cumulative 

2. Yes. 

3. Immediately, if twenty-cight days and no more was specified in 
their notice (but see the next answer) ; 

The twenty-eight days at least must be allowed ; in other words, 
the double proviso in s. 23 (3) means that the expression “ period 
specified " in s. 24 (1) becomes “ the period ascertained by referring 
to s. 23 (3). 

5. Yes. 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


cry OF BRADFORD 
Assistant Clerk to Justices 


APPLICATIONS are invited for the above 
whole-time appointment at a salary of 
£570/£620 per annum (Grade A.P.T. VY). 
Salaries are at present under review. Appli- 
cants should have had extensive experience 
of the duties of an assistant to a Justices’ 
Clerk, including taking of depositions and 
issuing process, and be able to act as clerk to a 
fourth Court sitting daily. The appoimtment 
is superannuable and the successful applicant 
will be required to pass a medical examination. 
Applications, stating age, qualifications and 
magisterial experience, together with copies 
of not more than three recent testimonials, 
should be sent to the undersigned noi later 
than July 19, 1952. 
FRANK OWENS, 
Clerk to the Justices. 


Magistrates’ Clerk's Office, 
Town Hall, 
Bradford. 


TAFFORDSHIRE COMBINED 
PROBATION AREAS 


APPLICATIONS are invited for the appoint- 
ment of a full-time male Probation Officer in 
the area of the Staffordshire Combined Pro- 
bation Committee. 

The appointment will be subject to the 
Probation Rules, and the salary will be in 
accordance with the Rules together with a 
travelling allowance. The salary will be subject 
to superannuation deductions and the selected 
candidate will be required to pass a medical 
examination. 

Applications, stating age, qualifications and 
experience and accompanied by copies of not 
more than three recent testimonials, must reach 
the undersigned not later than Wednesday, 


July 16, 1952. 
T. H. EVANS, 
Clerk of the Peace. 
County Buildings, 
Stafford. 


BRORovuGH OF s OF SOUTHGATE 
Appointment of Second Assistant Solicitor 


APPLICATIONS are ‘are invited for the appoint- 
ment of Second Assistant Solicitor. Applicants 
must have a sound knowledge of conveyancing 
(including Land Registry practice), and Police 
and County Court procedure. Salary according 
to experi and date of admission within 





perience 
A.P.T. VI/VII (£465—£760 per annum) plus 


be appropriate “London Weighting” 


a post, subject to medical 
examination. National Scheme of Conditions 
of Service apply. The person appointed must 
devote his whole time to duties of the office 
and must not engage in private practice. 

Application forms, obtainable from the 
undersigned, to whom they should be returned 
with the names of two referees and 
“ Appointment of Second Assistant Solicitor.” 
Closing day July 16, 1952. Canvassing will 


disqualify. 
GORDON H. TAYLOR. 
Town Clerk. 
Southgate Town Hall, 
Green, 
London, N. 13. 





ETROPOLITAN BOROUGH OF 
BETHNAL GREEN 


Senior Legal Assistant (Male) 


THE Council invites applications for the 
appointment of a Senior Legal Assistant 
(Male) (unadmitted) in the Town Clerk's 
Office, on the permanent official staff of the 
Council, at a salary in accordance with Grades 
A.P.T. VI and VII of the National Scale of 
Salaries (£645 rising by varying increments 
to £760) plus London Weighting, the com- 
mencing point in the scale to be fixed according 
to experience. 

Full details of the appointment are set out 
on the application form, which can be obtained 
from the undersigned, and must be completed 
to reach me at the Town Hall, Bethnal Green, 
E.2, by noon on Monday, July 14, 1952. 

Canvassing will disqualify. 

F. H. BRISTOW, 
Town 


Town Clerk's Office, 
Town Hall, 
Bethnal Green, E.2. 
July, 1952. 





Borer GH OF BROMLEY 


(1) Legal “Assistant 
(2) Legal Clerk 


APPLICATIONS are invited for the following 
appointments 

(1) Legal Assistant (Solicitor), Grade 
APT.Y (a) (£600-£660) of the National 
Scales of Salaries, plus London 
weighting. 

(2) Legal Clerk (unadmitted). Higher 
Clerical Division (£490-£535) of the 
National Scales, plus London weight- 
ing. 

Local government experience is not essential. 

The Legal Assistant is required to help and 
gain experience in the general legal work of the 
Department. 

Candidates for the appointment of Legal 
Clerk must have some experience in conveyanc- 
ing and of the procedure of the Courts. 

The successful candidates will be required to 
pass a medical examination and the appoint- 
ments, which are to the established staff, will 
amas by one month’s notice on either 
Si 

Applications, endorsed “ Legal Assistant ” 
or “ Legal Clerk,” and stating age, qualifica- 
tions and experience, and giving the names 
and addresses of two persons to whom 
reference may be made, must reach me not 
later than July 31, 1952. 

Canvassing, directly 


disqualify. 
S. CRITCHLEY AUTY, 
Town Clerk. 
Municipal Offices, 


Bromiley, Kent. 
July 2, 1952. 


or indirectly, will 
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FEASTERN ELECT ELECTRICITY BOARD 
Appointment of Senior ‘Legal Assistant 


APPLICATIONS are ‘invited from Solicitors 
for the appointment of a Senior Legal Assistant 
for general legal work, in the department of the 
Secretary and Solicitor to the Board. 

The salary will be fixed within the range 
£1,125 p,a. to £1,300 p.a., and future salary 
and conditions of service will be in accordance 
with agreements made from time to time by 
the appropriate negotiating bodies. 

The successful candidate will be required to 
contribute to a superannuation scheme and 
may be required to undergo a medical exami- 
nation. 

Applications, to arrive by July 10, 1952, 
should be made by letter, giving full particulars 
of qualifications and experience, to the Secre- 
tary, Eastern Electricity Board, Wherstead, 
Ipswich, Suffolk. 


June 18, 1952. 





Boroucs OF SCARBOROUGH 
Appointment of Assistant Solicitor 


APPLICATIONS are invieed for the eos 
ment of Assistant Solicitor. 

accordance with A.P.T. Grades Va (£000 
£660) VIL (£685—£760) according to 
experience. 

The appointment is subject to the Local 
Government Superannuation Act, 1937, and 
to medical examination, and terminable by 
one month's notice. 

Applications to be sent to the undersigned, 
with copies of two recent testimonials and 
endors on or before 
Friday, July 11, 


“ Assistant Solicitor,” 
1952. 


E. HORSFALL FURNER, 
Town Clerk, 


Town Hall, 
Scarborough. 


June 20, 1952. 


County o OF KENT 
Appointinent of Woman Probation Officer 
THE Kent Probation Committee invites 
applications for the appointment of a whole- 
time Woman Probation Officer to serve in the 

Kent Probation Area. 

The appointment will be subject to the 
Probation Rules, 1949 and 1950, and the salary 
will be in accordance with the scale provided 
in the Rules. The appointment is super- 
annuable. 

Applicants must be between the ages of 
23 and 40, except in the case of serving officers, 
and must be qualified to deal with probation 
cases, matrimonial di and other social 
work of the Courts. 

The selected candidate will be required to 
pass a medical examination. 

Applications, stating age, experience and 
educational qualifications, together with copies 
of not more than three recent testimonials, 
should be sent to the undersigned within 
seven days of the appearance of this ad- 


vertisement. 
W. L. PLATTS, 
Clerk of the Peace. 


County Hall, 
Maidstone, 
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Boro GH OF MAIDSTONE c™ OF LANCASTER Boroucn OF EDMONTON 


Assistant Solicitor — Established 

APPLICATIONS are invited forthe post of | APPLICATIONS ar inv forthe appoint —— 
of £500 a > ae es one year’s satis- ment of a whole-time assistant to the Clerk GRADE APT. VII £600—£760 (plus Lond 
factory carvien,” to £si3 a ~ . to the Justices. Applicants must have had | yo: £10—£30 ordin i for 
Applications. stating & S Guaiiicesl ins and | comsiderable Magisterial experience, be com- — - ae acct oan Goutean 
experience, and the an on dd : of | Petent shorthand typists, capable of issuing | [ sasien followi miss: ~ Appl 
one . a . process, keeping the accounts and taking legal experience [Ouvowing admission. i 
referees, should be received not later Salary £450—£550 accord- | ©@5'S without this experience will be considered, 


occasional courts. . 
than July 19, 1952. ing to qualifications and experience. A but at a lower salary. 


GRAHAM WILSON, tions to be accompanied by a copy of three Applications, on forms obtainable from the 
Town Clerk | recent testimonials. George F. Hallam, Clerk | Town Clerk, Town Hall, Edmonton, must be 
o) ar ag Road, to the Justices, 21 Sun Street, Lancaster. delivered by July 18, 1952. 
one. 


Legal and Conveyancing Assistant Justices’ Clerk's Assistant 
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